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No. 5512. 

i 

The Fidelity and Casualty Company of New York, 
Intervener, and Robert J. Hoage, Deputy Cotnmissioner 
United States Employees ’ Compensation Commission, 
Appellants, 

vs. I 

I 

Emma Burris, 

I 

and 

i 

No. 5513. j 

i 

Emma Burris, Appellant, 

! 

Robert J. Hoage, Deputy Commissioner United States 
Employees’ Compensation Commission. 


a Supreme Court of the District of Columbia. 

| 

In Equity. 

i 

No. 52529. 

i 

i 

i 

Emma Burris, Plaintiff, 

I 

i 

vs. 

i 

Robert J. Hoage, Deputy Commissioner United States 
Employees’ Compensation Commission, Defendant. 

United States of America, 

District of Columbia, ss: 

i 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, thq following 

1—5512a 
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papers were hied and proceedings liad in the above-en¬ 
titled cause, to wit: 

1 Bill for Mandatory Injunction. 

Filed March 3, 1931. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 52529. 

Emma Burris, Plaintiff, 


vs. 


Robert J. Hoage, Deputy Commissioner United States Em¬ 
ployees’ Compensation Commission, Defendant. 

The plaintiff Emma Burris respectfully shows unto this 
honorable court as follows: 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia and brings this bill of 
complaint as surviving widow of Allen F. Burris, deceased. 

2. That the defendant Robert J. Hoage, is a citizen 
of the United States, a resident of the County of Mont¬ 
gomery, State of Maryland, and is Deputy United States 
Employees’ Compensation Commissioner for the District 
of Columbia, and is sued in that capacity. 

3. That the plaintiff was legally married to deceased 
in the District of Columbia on to wit, the 15th day of 
March, 1923, and was continuously his wife until the 
death of deceased on, to wit, the 5th day of August, 
1930; that there were no children born to said union. 

4. That said Allen F. Burris was on to wit, the 5th day 
of August, 1930, in the employ of The Union Paving Com¬ 
pany, a corporation, engaged in business in the District 
of Columbia, as a laborer, and was continuously so em¬ 
ployed by it to the time of his death, to wit, the 5th day 

of August, 1930. 

2 5. That the plaintiff is informed and believes that 

during and at the time of the employment and death 
of said deceased &s aforesaid, the said Union Paving Com¬ 
pany was subject to an Act of Congress, Approved May 17, 
192S (Public No. 419—70th Congress) entitled “An Act to 
provide compensation for disability or death resulting from 



3 


i 


OF NEW YORK ET AL. VS. EMMA BURRIS, j 

I 

injury to employees in certain employments in the District 
of Columbia, and for other purposes/’ and that the liability 
of the said Union Paving Company, as employed, for com¬ 
pensation under said Act was insured by the Fidelity and 
Casualty Company of New York. 

6. That while so employed by the said Union Paving 
Company, as aforesaid, and while engaged in the course of 
his employment as a laborer the said deceased suffered an 
accidental injury namely, heatstroke, in the course of said 
employment and from said employment which j caused his 
death on to wit, the 5th day of August, 1930, as hereinafter 
more fully shown; that thereafter and within the time fixed 
by said Act of Congress plaintiff applied to said defendant 
and duly filed a claim with him for compensation ifor herself 
as surviving widow arising out of the death of her said de¬ 
ceased husband; that after due proceedings wepe had the 
said cause came for hearing before defendant jon Decem¬ 
ber 15, and December 18,1930 and January 13th,11931; that 
at said hearings testimony was adduced showing substan¬ 
tially the following facts: that the Union Paving Company 
was the contractor doing the work of removing a rubble 
gutter in Harvard Street, Northwest, east oij Sherman 
Avenue, Northwest and replacing same with a concrete curb 
and gutter; that to do said work it was necessary to remove 
the rubble and to shape up the grade underneath and place 
concrete forms and pour the concrete; that men were en¬ 
gaged with picks and shovels to pick the hard pieces and 
then to shape up with shovels; that on the 5th pay of Au¬ 
gust, 1930, Allen F. Burris, entered the emplpy of said 
Union Paving Company, as a laborer and was put to 
3 work with other employees engaged in removing the 
rubble gutter and shaping up the grouiid for the 
placing of the concrete curb and gutter; that wliile so em¬ 
ployed he was seen loading rocks on the trucks pn the job 
and also seen digging in a trench about 18 inches in depth; 
that he was working on the north side of Harvard Street a 
short distance east of Sherman Avenue out in the open and 
exposed to the hot rays of the sun; that there were no shade 
trees where he was working; that he was seen stopping in 
his work and atart towards a water barrel ancl while so 
doing at about 10:30 or 11:00 A. M., he collapsed in the 
street and was removed to the sidewalk where hej remained 
until he was placed in an ambulance from the Emergency 
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Hospital and removed to the hospital where he was ad¬ 
mitted at 12:31 P. M.; that he died in the Emergency Hospi¬ 
tal the same dav at about 5:40 P. M.: that the doctors who 

7 

attended him diagnosed his case as heat-stroke commonly 
called sun-stroke and stated that he died as a result of the 
heat-stroke; that the Weather Bureau’s report for the Dis¬ 
trict of Columbia for the month of August, 1930, a copy of 
which was made a part of the record shows that the Dis¬ 
trict of Columbia was experiencing a hot spell, the four pre¬ 
ceding days were very hot and high temperatures were 
recorded and on the 5th dav of August, 1930, the dav that 
Allen F. Burris,: deceased, collapsed the temperature was 
about 91 degrees Fahrenheit at the time of his collapse and 
continued to rise until it reached 102 degrees which was 
the highest temperature recorded for the month of August, 
1930; that the temperatures shown on said Weather 
Bureau’s report are taken at a height of GO feet above the 
ground. 

7. That the above testimony was transcribed with other 

testimony in the case in a record which is hereby referred 
• %■ 

to, to be marked Exhibit “A” and to be read as a part 
hereof; that thereafter on, to wit, the 2nd day of February, 
1931, the defendant acting in his capacity as Deputy Com¬ 
missioner aforesaid made and filed his findings of 
4 fact and order rejecting plaintiff’s claim; that a copy 
of said order is filed herewith marked Plaintiff’s 
Exhibit “B” and is prayed to be taken and read as a part 
of this bill. 

8. That plaintiff is advised that the defendant erred in 
his conclusions from the facts as found by him in the law 
as applicable thereto and in the order based thereon, as 
follows: 

(a) In not finding that the death of the deceased, “arose 
out of and in the course of the employment” in accordance 
with Sec. 2 (2) of the Act but finding on the contrary that 
the injury and death did not arise out of the deceased’s 
employment. 

(b) In not finding that at the time of the collapse of the 
deceased, by reason of the physical exertion demanded of 
him in the performance of his work and the exposure to the 
rays of the hot sun in the place where he was working on a 
day when the temperature did ascend to about 91 degrees 
at the time of his collapse and subsequently reached 102 
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degrees, the highest temperature recorded for the month of 
August, 1930, he was thereby exposed to a greater hazard 
than that to which the general public was exposed but on 
the contrary finding that he “was not exposed tp a hazard 
beyond that to which the general public was subjected.” 

(c) In not applying in favor of plaintiff the| presump¬ 
tions accorded to her claim bv Sec. 20 of the Act!. 

•S 

(d) In failing to make a finding for plaintiff oh the whole 
case and failing to award her compensation. 

Wherefore the premises considered petitioner prays: 

1. That process issue out of this Honorable j Court di¬ 
rected to said defendant requiring him to answer the 
exigencies of this bill of complaint. 

2. That the proceedings before said Deputy! Commis¬ 
sioner be reviewed by this Court as to the conclusions of 
law therein contained, and as to the facts and conclusions 

of fact that mav be within the jurisdiction of this 
5 court; that a proper decree be granted plaintiff as 
she may be in law entitled. 

3. That an injunction issue out of this court jrequiring 

the defendant to set aside the said Compensation! Order of 

February 2, 1931, and to proceed to award compensation 

to the plaintiff within the terms of the Act and pursuant to 

the testimonv of record in the cause. 

•• 

4. For such other and further relief as to the Court may 
seem meet and just. 

EMMA Her (X) Mark BURRIS, 

Plaintiff. 

NINA I. THOMAS, 

Witness to Her Mark. 

JAMES J. SLATTERY, j 

Attorney for Plaintiff. 

District of Columbia, ss: 

Emma Burris, being first duly sworn, on oatlf, deposes 
and says, that she has read the foregoing Bill | of Com¬ 
plaint by her subscribed and knows the contents! thereof; 
that the matter and things therein set forth as of j personal 
knowledge are true and those stated upon information and 
belief she believes to be true. 

EMMA (X) BURRIS. 
NINA I. THOMAS, 
Witness to Her Mark. 
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Subscribed and sworn to before me this 2nd day of 
March, 1931. 

NINA I. THOMAS, [seal.] 
Notary Public , D. C. 

6 Exhibit A. 

United States Employees’ Compensation Commission for 

the District of Columbia. 

Before Hon. R. J. Hoage, Deputy Commissioner for the 

District of Columbia. 


No. 4306-2. 


Emma Burris, Allen F. Burris (Deceased), Claimant, 

vs. 

Union Paving Company, Employer; Fidelity and Casualty 
Company of New York, Insurance Carrier. 

Transcript of Testimony at Hearing. 

Pursuant to notice, this matter was heard before Honor¬ 
able R. J. Iloagp, Deputy Commissioner, United States 
Employees’ Compensation Commission, at Washington, D. 
C., on the 15th day of December, 1930, at 10 o’clock a. m. 

Appearances: James J. Slattery, Esq., Attorney for 
Claimant; Gilbert L. Hall, Esq., Attorney for Respondent. 

7 The Deputy Commissioner: This is the case of 

Emma Burris, Claimant, in the matter of Allen F. 
Burris, deceased, against Union Paving Company, the em¬ 
ployer, and the Fidelity and Casualty Company of New 
York, the insurance carrier. 

Having boon formally set for hearing, the case is pre¬ 
sented for consideration at this time. 

The parties present are: 

Emma Burris, the claimant, in person, and represented 

bv her attornev, James J. Slatterv. 

* * * 

Have vou anv witnesses, Mr. Slatterv? 

Mr. Slatterv: I have not anv witnesses here. 

• i % 

The Deputy Commissioner: Representing the Fidelity 
and Casualty Company of New York is Mr. Thorp, repre¬ 
sented by Gilbert L. Hall, Esquire. 
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Have you any witnesses, Mr. Hall? 

Mr. Hall: Yes. Mr. Kellv is here and there! are others 
you have subpoenaed for me. 

The Deputy Commissioner: I do not think jthere have 
been any subpoenas served. I have no notice j of any. I 
have not been notified that any witnesses were! to be sub¬ 
poenaed. 

Mr. Hall: Under date of December 10th, Mj\ Commis¬ 
sioner, Mr. Murphy wrote you advising, or jMr. Thorp 
wrote vou a letter, advising vou of the names |of the wit- 
nesses that we have asked be subpoenaed.! 

8 The Deputy Commissioner: It has not Arrived yet. 

(At this point Mr. Hall exhibited to the Deputy Com¬ 
missioner the carbon copy of a letter in his filps.) 

i 

Mr. Hall: There is a copy of the letter thajt was sent 
to me as having been sent vou. 

The Deputy Commissioner: It has not arrived. It is 
not in my file. So, it is lost in the mail or something. It 
has never arrived at mv desk. 

Who are these parties that were to testify! and what 

will thev test if v to? 

• % 

Air. Hall: Those were men who were employed in the 
gang. | 

The Deputy Commissioner: Whereabouts are they work¬ 
ing now? Can thev be secured? 

Air. Hall: I do not know. 

Mr. Slattery: I understand the foreman of t)ie gang is 
down in Alabama. 

The Deputy Commissioner: In fact, notifying us on 
December 10th, would be too late to serve subpejenas. The 
subpoenas have to be served by registered mail.! 

We will go on as far as we can. Have you ajiy medical 
testimony, Mr. Hall? ! 

Mr. Hall: Not here. 

i 

The Deputy Commissioner: Is this Mr. Kelly, the em¬ 
ployer? 

Mr. Hall: He is the time-keeper for It he Union 

9 Paving Company. 

The Deputy Commissioner: We will get as far as 
we can then, Mr. Hall. 

You represent the respondent in this case, db vou not, 
Mr. Hall ? 
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Mr. Hall: Yes, sir. 

The Deputy Commissioner: At this time I want to intro¬ 
duce as part of the record Form 1). C. C. A.-362, entitled: 
44 Claim for Compensation in Death Case by the Widow” 
of Allen F. Burris, tiled in the office of the Deputy Com¬ 
missioner on August 25th, 1930, in accordance with the 
provisions of the District of Columbia Workmen's Com¬ 
pensation Act. 


(The document in question was thereupon received in 
evidence and marked: “Claimant's Exhibit Xo. 1” and, as 
such, is made a part of this record and tiled in the office 
of the Deputy Commissioner with the original records in 
this case.) 

The Deputy Commissioner: I will also introduce as 
part of the record Certificate of Marriage Xo. 115,534, 
signed by Walter P. Brooks. It purports to be a certified 
copy of the record, Mr. Hall. I will let you see it if you 
want to. 

Mr. Hall: I would like to see it. 


(The document was thereupon examined by Mr. Hall.) 

Mr. Hall: I do not see anything to indicate that that is 

certified bv anvbodv or tribunal. 

* * ^ 

The Deputy Commissioner: Let me look at it again. 

10 (The document in question was thereupon again 
examined by the Deputy Commissioner.) 

The Deputy Commissioner: I do not either. This is- 

Mr. Hall (interposing): This is a certificate of marriage 
signed by Walter H. Brooks who, 1 take it, was the offi¬ 
ciating clergyman,, at least his name is given there as the 
officiating clcrgvman. 

The Deputy Commissioner: Then, do you object to intro¬ 
ducing it into the record, Mr. Hall! 

Mr. Hall: In the absence of proof of the signature, yes. 
Mr. Slatterv: Mav I see this ! 

f » 

The Deputy Commissioner: Yes (handing the document 

under consideration to Mr. Slatterv who then and there 

•> 

examined it). 

Mr. Slattery: I will get a certified copy, a copy certified 
by the Clerk of the Supreme Court of the District of Co¬ 
lumbia, under the Seal of the Clerk, and I will file that. 
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The Deputy Commissioner: All right, I will withdraw 
the proffer of this. j 

Mr. Slatterv: Will you give me the number! so that it 
will facilitate me looking it up 1 ? 

The Deputy Commissioner: It is No. 115.534. 

Mr. Slattery: 115,534? 

11 The Deputy Commissioner: Yes. 

Now, Mr. Hall, do you admit that the employer in 
this case, the Union Paving Company, was subject to the 
provisions of the District of Columbia Workmen’s Com¬ 
pensation Act at the time of the alleged injury? 

Mr. Hall: Yes, sir. j 

The Deputy Commissioner: Do you admit, I Mr. Hall, 
that on the date of the alleged injury the claimant, that 
is the deceased, Allen F. Burris, was performing service 
for the employer? j 

Mr. Hall: Yes. j 

The Deputy Commissioner: Do you admit due notice of 
the alleged injury was given to the employer, and to the 
Deputy Commissioner, in accordance with the provisions 
of the Act ? I 

Mr. Hall: Yes. 

The Deputy Commissioner: Let’s see if we cap agree on 
the wage question, gentlemen. Let us try and! agree on 
that now so that we will not have that to conjtend with 
later. ! 


Mr. Hall: All right. 

The Deputy Commissioner: The employer’s report 
shows that he was getting $3.60 a day, working six days 
a week. Is that admitted as being correct ? Tljiat makes 
$21.60 a week. 

Mr. Hall: That is right . i 

The Deputy Commissioner: Will that bg admitted 
12 as the wage of the employee at the time lof the al¬ 
leged injury? 

Mr. Slattery: That is admitted, $21.60. | 

Mrs. Burris (the claimant): Yes, that is rigljt. 

The Deputy Commissioner: Now, Mr. Slattery, as I 
understand it, vour claim is that the deceased suffered an 
injury which arose out of and occurred in the course of 
his employment and you are requesting the benefits pro¬ 
vided in provisions of the District of Columbia Work- 


i 

i 

! 
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men's Compensation Act for the surviving wife. Is that 
right! 

Mr. Slattery: That is right. 

The Deputy Commissioner: Then, Mr. Hall, what is your 
denial! 

Mr. Hall: I deny that he suffered any injury which arose 
out of or occurred in the course of his employment. 

Mr. Slattery: The two things on here (indicating a paper 
writing)- 

The Deputy Commissioner (interposing): We do not 
usually follow that. That just gives us a picture of the 
situation. 

Mr. Hall: And I deny that at the time of his collapse he 
was performing any service. 

The Deputy Commissioner: Those three heads are 
pretty well covered under the one general denial. 

Mr. Slattery: What is the denial? 

13 The Deputy Commissioner: That the claimant 
sustained an injury which arose out of and occurred 

in the course of his employment and resulted in his death. 
Does that cover it, Mr. Hall? 

Mr. Hall: Yes. 

The Deputy Commissioner: You admit that he died on 
that date, so we won't have to prove that? 

Mr. Hall: Yes. 

The Deputy Commissioner: On the date set forth in 
the claim? 

Mr. Hall: Yes. 

The Deputy Commissioner: Then Mr. Slattery, the 
thing to be proven is that the claimant sustained an injury 
which arose out of and occurred in the course of his em¬ 
ployment and resulted in his death. 

Mr. Slatterv: Yes. 

* 

The Deputy Commissioner: You may proceed, Mr. 

Slattery. First, I will swear the witnesses. 

You have onlv one witness here. Do you want to ask 

• » 

any questions—I think you had better, for the sake of the 
record. 

Mr. Slatterv: All rie;ht. 

The Deputy Commissioner: Then, I will swear the claim¬ 
ant, Mrs. Burris. 

14 Thereupon Emma Burris, the claimant herein, was 
duly sworn by the Deputy Commissioner and as- 
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sumed the stand as a witness for and in her own! behalf and 
was examined and testified as follows: 

i 

i 

i 

Direct examination. 

i 

i 

By the Deputy Commissioner: 

Q. Are you Mrs. Emma Burris? A. Yes, sir. 

Q. The claimant in this case? A. Yes. 

Q. What is your address? A. 1924 L Street Northwest. 

Mr. Hall: 1924 L Street? 

Mr. Slattery: Yes. 

The Witness: Yes; 1924 L Street Northwest. 

By the Deputy Commissioner: 

Q. Were you living with your husband when he died? 
A. Yes, sir. 

Q. And dependent on him for support? A. Yes, sir. 

The Deputy Commissioner: I just wanted to get those 
statements into the record. 

Mr. Slattery: Yes, indeed. 

By the Deputy Commissioner: 

15 Q. Have you paid any portion of the i burial ex¬ 
penses? A. They are all paid. 

Q. They are all paid? A. Yes, sir. 

Q. By whom were they paid? A. By me. I paid them. 
I had the insurance, you know. 

Q. How much did you have to pay for the funeral ex¬ 
penses? A. $260. ; 

The Deputy Commissioner: You have a bill tojshow, Mr. 

Hall, I believe, that it was in excess of $200; 

Mr. Hall: I think there is something in the bill. 

The Deputy Commissioner: I think Mr. Thoijp sent me 

a copy of it. $360 was the amount on the copyjof the bill 

sent bv vou. 

* * 

Mr. Slattery: $260 is correct. I 

The Deputy Commissioner: Will you admit, j Mr. Hall, 
that the burial expenses in this case, were in! excess of 
$200 ? ! 

Air. Hall: I will admit that the burial expenjses in the 
case were in excess of $200. 


Mr. Hall, 
excess of 
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By the Deputy Commissioner: 

Q. And you say that has been all paid by you, entirely 
by you? A. Yes, sir, in full, yes sir. I paid it be- 

16 cause I had him in the People’s Insurance Company; 
I had him in the People’s. 

Mr. Slattery: That is all right; just answer the questions. 

By the Deputy Commissioner: 

Q. Were you legally married to him? A. Sir? 

Q. Were you legally married to Allen F. Burris? A. Oh, 
yes, sir. 

Mr. Hall: I must object to that form of question: it calls 
for a conclusion on the part of the witness. 

The Deputy Commissioner: It is not a conclusion; it is 
what she knows about the status. 

By the Deputy Commissioner: 

Q. You were legally married to him? ? A. Yes, sir. 

Q. And—of course, Mr. Hall, it will have to be corrobo¬ 
rated bv the certificate of marriage. 

Mr. Slatterv: I will get that certificate of marriage all 
right. 

The Deputy Commissioner: It will be understood that 
that will have to be corroborated. 

By the Deputy Commissioner: 

Q. What date were you married to him, and 

17 where? A. I married at the Reverend Walter 
Brooks’; we was married in his parlors. 

Q. What day and year? A. It says so on that slip (in¬ 
dicating the paper heretofore referred to). 

Q. But you don’t know? A. I have forgotten, now. 

The Deputy Commissioner: Go ahead, if you have any 
other questions to ask. 

The Witness: Yes, sir; I was married all right. 

The Deputy Commissioner: Have you any questions to 
ask? 

Mr. Slattery: Xo; I have no questions to ask her. 

The Deputy Commissioner: Have you? 
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Mr. Hall: Yes. 

The Deputy Commissioner: All right. 
Cross-examination. 

Bv Mr. Hall: 


Q. Mrs. Burris, what was your father’s name? A. His 
name was Robert Williams. 

Q. Robert Williams? A. Yes. 

Q. How (lid you get the name of Robinson? 

Mr. Slattery: Just a minute. The only question—I 
object to the question on this ground: I! think the 
18 only question we have here is whether or not this 
is the widow. 

The Deputy Commissioner: I think Mr. Hall is trying 
to identify her; that is all. I 

Mr. Slattery: That she is the widow? 

Mr. Hall: Exactly. j 

The Deputy Commissioner: Yes. I think he jis entitled 
to do that. 


Mr. Slattery: Now—if that is established by the cer¬ 
tificate, the marriage certificate- 

The Deputy Commissioner (interposing): Th|e wedding 
certificate calls for Emma Burris. 


By Mr. Hall: 

Q. How did you get the name of Robinson? A. My 
father’s name was Robinson. Robinson was his name. 
His name was William Robinson. 

Q. Your father’s name was William Robinsonf A. Yes, 
sir. i 

Q. How old are you ? A. 35. 

Q. When were you born ? A. I was born on tlie 5th day 
of June. 

Q. What year? A. I don’t remember. My mother did 
not tell me. I know she told me that I was born in June, 
on the 15th of June. 

19 Q. How do you know you are 35? Aj. Because 
she told me the date when I was born; I j have for¬ 
gotten it. It has been so long. 

Mr. Slattery: Now, Mr. Hall, I do not know thejrelativity 
of this. ! 
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The Deputy Commissioner: The fact is that the wedding 
certificate shows there what age she was and the date she 
was born. He is merely trying to prove that. 

Mr. Hall: That is correct. 

Mr. Slattery: What would it matter, with respect to 
her age? 

The Deputy Commissioner: He is merely trying to verify 
the facts contained in the marriage certificate and I think 
he can go right ahead with that. 

By Mr. Hall: 

Q. And had you ever been married before, Mrs. Burris? 
A. Xo. sir. 

Q. Do you know whether he had ever been married be¬ 
fore? A. Xo, lie said he had never been married before. 

Q. How long had you known him before you were mar¬ 
ried? A. I had known him three years. I met him at 
Asburv Park. That is where I met him. 1 used to go 
there with my people to work. 

20 Q. Where was his home? A. Pennsylvania. 

Q. Did you ever visit there? A. Xo, I never did. 
I never have been there. That was his bovhood home. 

Q. You have said you do not recall the date when you 
were married. Do you remember the year? A. X"o, I do 
not remember the year. 

Q. Was it before or after the War? A. It was right 
after the War. We was engaged before he went to the 
War, but we was not married until after the War. 

Q. When he came back from the War—he had been in¬ 
jured during the War, had he not? A. Yes, sir. 

Q. Gassed and shell-shocked? A. Yes. 

Mr. Slatterv: Just a minute. 

•> 

The Deputy Commissioner: You can tell about that and 
ask her if that is what she understood. 

By Mr. Hall: 

Q. You understood that from him? A. Yes, I under¬ 
stood that. That is all I know, of course because I was 
not with him; I never saw him for sixteen months after 
he came back from the War, I did not see him. 

Mr. Slattery: Now that’s- 
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By Mr. Hall: 

Q. (Interposing.) Since that time, you hav$ lived to¬ 
gether, have you? A. Always. 

Mr. Slattery: I just wanted to make this objection at 
this time; I think I can see what Mr. Hall is aiming at. 

Now, if I understand the Act rightly, this man has suf¬ 
fered death by reason of sun-stroke and I assume now, 
from the questions of Mr. Hall and the questions! he is put¬ 
ting, that he is trying to think or rather this, thht perhaps 
the statement on the part of Mrs. Burris, who is not at all 
a doctor, that she simply knew that he had been gassed, 
may have had some effect with respect to his death, and 
I am- 

Mr. Hall (interposing): I am trying to develop facts at 
this time. 

The Deputy Commissioner: He is denying that the in¬ 
jury arose out of and in the course of the employment, and 
that it resulted from the employment, and his cflaim, evi¬ 
dently, is that the injury if it did result resulted from some 
other cause. The burden of proof, is, of course, on him 
and I think he has a right to develop any facts in connec¬ 
tion with it he sees fit. 

Mr. Slatterv: Of course, Mrs. Burris’ testimony 

22 in respect to any physical ailment- 

The Deputy Commissioner (interposing)j: Will be 
weighed for just what it is worth. It won’t be accepted as 
prima facie evidence: it will have to be supported by ade¬ 
quate medical testimony. 

Bv Mr. Hall: ! 

* 

Q. Mrs. Burris, Mr. Burris had not been very strong 
since that time, had he A. He has been all right after he 
left the hospital; he was all right after he left the'; hospital. 

Q. Which hospital? A. Over at St. Elizabeths Hospital, 
that’s where it was. 

Q. How long was he there? A. He was there $ay about 
eighteen months. 

Q. When was that? A. That was right after!he came 
over here from over in France. 

Q. Immediately, you mean? A. Well, I do not know 
when he came back. They did not inform me until after a 
couple of months. 
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Q. He was there before he came back to live with you? 
A. Oh yes, yes, sir. 

Mr. Hall: I am merely trying to develop the history of 
this thing, Mr. Slattery. 

23 Mr. Slattery: That is all right, Mr. Hall. 

The Witness: Yes, sir. 

Bv Mr. Hall: 

Q. You say that he was in the hospital before he came 
back to live with you? A. Yes, sir. 

Mr. Hall: I think your Honor has in the file a report on 
this case from St. Elizabeths Hospital, have you not ? 

The Deputy Commissioner: I was requested by them to 
get the report because of our being a Government agency. 
I could get it and tliev could not get it. 

(The Deputy Commissioner then produced a written 
document and exhibited it to Mr. Hall.) 

Mr. Slattery: Yes, sir; I understand. 

The Deputy Commissioner: It is verv inadequate, Mr. 
Hall. 

Mr. Hall (after examining the document in question): 
Yes, it is. 

The Deputy Commissioner: Do you want to see the re¬ 
port (handing the written document to Air. Slattery) ? 

Air. Slattery: Yes. 

(At this point Air. Slattery examined the written report 
in question.) 

Bv Air. Hall: 

* 

24 Q. Airs. Burris, he had not been able to work, very 
much, had he? A. Oh, yes, he worked all the time. 

Q. He did work all the time? A. Yes, he worked all the 
time. 

Q. What did he work at? A. He was a waiter. 

Q. A waiter? A. Yes, sir. 

Q. When had he worked last as a waiter? A. Oh, he had 

just come off from a job and went in on this job, down from 

Lonelv Peaks. 

* 
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The Deputy Commissioner: What Peak? 

The Witness: Lonely Peak. I 

Mr. Slattery: Colonial Beach is what she is trying to say. 

The Witness: He worked down there and he got through 
on Sunday night; he got home about 2 o ’clock. 

By Mr. Hall: 

Q. He had not done any work of this character before, 
any heavy outside work? A. No, not real heavy! work. He 
has been a regular waiter all the time, first from one hotel 
to another, but he made good though, he made good 
money. 

25 Q. You have talked with Mr. Thorp, who is here on 
my left, this gentleman here (indicating)? A. I 
know him. 

Q. You talked with him about this case, dicl you not, 
along in August? A. Yes, a few days after he: was dead. 
I know he came to my house twice. 

•j 

Q. Did you say to him at that time that Mr. Burris had 
been unable to do much work from the time! you were 
married? A. No, I did not say that he was riot able to 
work. I know I could not say that. I said he had not did 
no real hard work. 

Q. What do you mean by 44 real hard work”?! A. Well, 

going out and digging, real hard work is not waiting; I do 

it mvself. 

* 

Q. You were employed yourself during all this Itime, were 
you not, during the time you were married? A.! I worked 
all the time. 

Q. Yes. And how much have you earned? ! A. What 
do vou sav? 

Q. How much did you earn, how much money did you 
get? A. You mean a month? 

Q. Yes, a month, or a week, or whatever time you 
2G have been paid? A. My peoples paid $5Q a month. 

The Deputy Commissioner: Mr. Hall, I may sav that if 
she was living with him at the time of his death, it won’t 
be necessary to prove dependency. 

Air. Hall: I am merely asking the question on t}ie ground 
that you asked her if she was dependent. 

The Deputy Commissioner: If she was living apart from 

i 

2—5512a 
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him at the time, of his death it would be a question but if 
she was living \yith him there is no question about it. 

Mr. Hall: If that is the situation—that is what I under¬ 
stood it to be and I had not intended at all to go into this 
matter of dependency until you asked the question—and 
if that is the situation, verv well. 

By Mr. Hall: 

Q. Mrs. Burris, Mr. Thorp asked you to allow an autopsy 
in this case, did he not ? 

Mr. Slatterv: Just a minute. 

•/ 

The Witness: Xo—yes he did. 

Mr. Slattery: Just a minute. 

The Deputy Commissioner: What is your objection to 
that ? 

Mr. Slatterv: I do not think it is relevant. 

The Deputy Commissioner: I think it is quite material 
in this particular case because there may be something 
that it is necessary to prove, something requiring 
27 proof as to just what the cause of death was; it may 
come up later and I will permit the question to stand. 

Bv Mr. Hall: 

Q. And did you grant that permission? A. Xo, I did not. 
Xo, I did not grant it. 

Q. You refused it? A. Yes, sir, because I thought he 
died like that and he should be buried just like he died. 
That is the wav I felt about it. 

mr 

Mr. Hall: I have no more questions. 

The Deputy Commissioner: Have you any further ques¬ 
tions ? 

Mr. Slattery: Xo, I have not any, Mr. Commissioner. 
I just want to let these facts come in. 

The Deputy Commissioner: I would like to ask one or 
two more questions myself. 

Mr. Slattery: That is all right to me. 

By the Deputy Commissioner: 

Q. You say that he came home from Colonial Beach the 
night before he went to work? A. On a Sunday night. 

Q. What was his physical condition that night when he 
came home? A. Nothing. 



19 


OF NEW YORK ET AL. VS. EMMA BURRlS.i 

i 

Q. Did he seem to be as well as ever, a^ far as you 

28 are concerned? A. He just seemed to be the same; 
there didn't seem to be nothing the matter with him. 

He got up and he ate a hearty breakfast and;he did not 
say nothing to me that he was sick, or anything. 

Q. The next morning he got up at his regular time? A. 
Yes, six o’clock. He left at half past six o’clock!that morn¬ 
ing and went to work. He said goodbye and “I will see you 
tonight”; that is what he told me. 

Q. But he had not complained to you anything about 
feeling bad? A. No, he never had, not since he was out 
of the hospital. I never heard him complain, j He might 
have been feeling bad but he did not say nothing to me. 

Q. Did you ever hear him complain about rheumatism? 
A. He never had been sick until he went to the; War. He 
was also stout and good and healthy and he said he never 

had a sick dav in his life until he went to the War. The 

•> 

doctor said that he was physically healthy, a good stout 
man, before he went to the War, and vou know! they were 
examined pretty thoroughly before they went t<^ the AVar. 

Q. As far as you know, this morning before }ie went to 
work, he did not offer any complaint? A. No. ; 

i 

i 

29 The Deputy Commissioner: That’s all I have to 
ask. 

Mr. Hall: May I ask just another question ? j 
The Deputy Commissioner: Yes. j 

i 

Bv Mr. Hall: 

J 

Q. He had had some trouble with his stomach that had 
caused swelling of his stomach, didn’t he? A. NjTo, I don’t 
remember that. 

Q. When you saw Mr. Thorp and talked with him about 
this matter, did not you say to him, to Mr. Thorp, that his 
stomach was swelling up and he had been advi$ed by the 
Veterans Bureau to be careful? A. I did not Sciv that. I 
never said that. I said after he came home from the War 
thev looked after him for a great while. 

Q. Who looked after him for a great whije? A. A 
trained nurse. 

Q. Who? A. A trained nurse, the nurse waited on him 
when he was in the hospital. 


i 
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Q. You mean when he was in St. Elizabeths Hospital? 
A. Xo, I said after he came home. She came about once 
a month to look after him. 

By the Deputy Commissioner : 

Q. That is a visiting nurse? A. Yes. 

30 Bv Mr. Hall: 

Q. After he left St. Elizabeths Hospital and came home 
to you, the nurse came once a month or so, is that it? A. 
For a while she did. 

Q. For how long? A. She made about three or four 
visits, I think; that is about all she did. That is right after 
he left there. 

Q. And you deny that you said that Mr. Thorp—said 

to Mr. Thorp that Mr. Burris’ stomach was swelling up 

and that he had been advised bv the Veterans Bureau to be 

•> 

careful? A. Xo, I did not sav that. I did not sav noth- 
ing about his stomach. 

Q. Did you say to him that he had been unable to do much 
work during the twelve vears he had been married? A. 
Xo, I mean he was not able to do the work that he did be¬ 
fore he went to War. That is what I said. He used to be 
a paper-hanger and hangs wall paper and that, that was 
his work before he went to the 'War, to hang paper; he was 
a paper-hanger and the doctor told him that he could not 
do that work anv more. 

Mr. Slattery: That is all right, just answer his ques¬ 
tions. 

Mr. Hall: That is all. 

31 (The witness thereupon was excused and retired 
from the witness stand.) 

The Deputy Commissioner: Mr. Hall, I will ask for the 
purposes of the record, that the month’s weather report 
from the Department of Agriculture be introduced as part 
of the record. Do you want to see a copy of it? 

Mr. Hall: I have already seen it. 

Mr. Slattery: Yes, I have seen it, too. 

The Deputy Commissioner: It will be made a part of the 
record. 
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(The document in question was thereupon constituted a 
part of this record and is tiled in the office of the Deputy 

Commissioner with the original records in this base.) 

! 

The Deputy Commissioner: I think there is no other 
question that I want to ask at this time. 

Mr. Slattery: You have a record there of thb doctor at 
the hospital. 

The Deputy Commissioner: You mean thd proof of 
death ? 

Mr. Slattery: The statement and cause of depth. 

Mr. Hall: I object to that as being no evidence as to the 
cause of death. 

Mr. Slattery: Now, there is exactly one of jthe things 
that I did not know about. 

Mr. Hall: It is such a record that is pot in evi- 

32 dence or not accepted in evidence anywhere. 

Mr. Slattery: I want to insist on thatj being ad¬ 
mitted. I do not know what your proceeding is with re¬ 
spect to the evidence or rather I did not know what it 
would be, sir. We can summons, of course, thb doctor to 
come here. 

The Deputy Commissioner: The hearing will (have to be 
continued until we can get the witnesses. 

Is there anything further, Mr. Hall, that we caii do today? 

Mr. Hall: I have not anything. It is not incumbent on 
me to make a case. 

Mr. Slattery: I am going to summons the dqctor here 
to have him give that testimony as to the causcj of death. 
I will summons that doctor unless vou admit the! statement 
as being what the doctor states. 

Mr. Hall: Do I understand- 

Mr. Slattery (interposing): The statement is that he 
died as a result of sun-stroke. j 

Mr. Hall: There is not anv such statement in the file 
that I have been able to see. 

The Deputy Commissioner: It is a hospital redord, taken 
from the hospital records, and we cannot admit it unless 
the doctor is here. 

Mr. Slattery: Unless we stipulate- j 

33 Mr. Hall (interposing): It says: “Heat prostra¬ 
tion.” 

The Deputy Commissioner: Yes, that is right, “heat 
prostration.” 


l 
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Mr. Hall: I cannot admit that as proof of the fact that 
he died of heat prostration. 

The Deputy Commissioner: I would not allow that to be 
admitted. 

Mr. Slattery: |You would want the doctor here? 

Mr. Hall: Aik}, I should have to ask that all charts and 
all records of the hospital with reference to this man be 
brought here. 

The Deputy Commissioner: That should have been done 
before this hearing. 

Mr. Slatterv: Mr. Commissioner, do vou ordinarilv— 
would vou order that here? 

The Deputy Commissioner: You request me to do it and 
I will do it. 

Mr. Slatterv: I will do that. Do vou want a written 
* *■ 

request ? 

The Deputy Commissioner: You are making the request 
now? 

Mr. Slatterv: Yes, sir. 

The Deputy Commissioner: When can we hear this 

fin a 11 v ? 

* 

Mr. Slatterv: I will be readv this week. 

• + 

The Deputy Commissioner: Can it be agreed then 
34 as Thursday at 10 a. m.? Would you want me to 
subpoena the record from the hospital. 

Mr. Slatterv: Also this: I think it would be well to bring 
the men in the gang; I have not a list of their names. 

The Deputy Commissioner: We might put Mr. Kelly on 
the stand and find out what kind of work he was doing. 

Mr. Hall: In that request we have given you the names 
of all the men we have. 

The Deputy Commissioner: That will be enough will it? 

Mr. Hall: Three of them. 

The Deputv Commissioner: Three of them? 

Mr. Hall: Yes. 

Mr. Slattery: I would like to know who they are. I do 
not want to advise Mr. Kelly and if I had known it was 
Mr. Hall who had this case- 

Mr. Hall (interposing): I never saw him until- 

The Deputy Commissioner (interposing): Well we will 
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continue this case for final hearing until Thursday Decem¬ 
ber 18, 1930, at 10 o’clock a. m. 

(Thereupon the instant hearing was concluded.) 


# 


35 I hereby certify that the foregoing is a complete 
and accurate transcript of my shorthand report of 

the testimony and statements, etc., presented j at the de¬ 
scribed hearing. 

H. S. MIDDLEM[ISS, 

Official Reporter. 

36 United States Employees’ Compensatioh Commis¬ 

sion for the District of Columbia, j 


Before Hon. R. J. Hoage, Deputy Commissioner for the 

District of Columbia. 

i 

No. 4306-2. | 

I 

Emma Burris, Allen F. Burris, Deceased, Claimant, 

vs. 

i 

Union Paving Company, Employer; Fidelity and Casualty 
Company of New York, Insurance Carrier. 

Transcript of Testimony at Hearing. 

Pursuant to notice, this matter was heard before Honor¬ 
able R. J. Hoage, Deputy Commissioner, United States 
Employees’ Compensation Commission, at Washington, D. 
C., on the 18th day of December, 1930, at 10 o’clock a. m. 

Appearances: James J. Slattery, Esq., Attorney for 
Claimant; Gilbert L. Hall, Esq., Attorney for Respondent. 
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continued 

Deceased, 


The Deputy Commissioner: This is a 
hearing in the case of Allen F. Burris, 

Emma Burris, the claimant, against Union Paying Com¬ 
pany, the employer and the Fidelity and Casualty Com¬ 
pany of New York, the insurance carrier. 

The parties present are: 

Emma Burris, the claimant in person, and represented 
bv her attornev, James J. Slatterv. 

* + 7 •> | 
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Representing the Fidelity and Casualty Company of 
New York is Mr. Thorp and Gilbert L. Hall, Esquire, of 
counsel. 

This hearing is held pursuant to the understanding had 
at the conclusion of the hearing held in this case on the 
15th day of December, 1930, and is for the purpose of hear¬ 
ing evidence from witnesses who were then not available. 

What have you to offer, Mr. Slattery, now? 

Mr. Slattery: It will be remembered that at the previous 
hearing reference was made to a certificate of marriage 
signed bv the Reverend Walter H. Brooks and I stated 
then that I would get a certified copy of the marriage 
record from the Clerk’s office of the Supreme Court of the 
District of Columbia. 

I have that record here, under the Seal of the Supreme 
Court of the District of Columbia and I submit it as part 
of the record of this hearing. 

38 The Deputy Commissioner: Mr. Hall, have you any 
objection to that? 

Mr. Hall: I have no particular objection to it. 

The Deputy Commissioner: The certificate will then be 
received in evidence and marked “Claimant’s Exhibit 
No. 2.” 

(Thereupon the document in question, being a certificate 
of the Clerk of the Supreme Court of the District of Colum¬ 
bia, attested by Honorable Alfred A. Wheat, Chief Justice 
of the Supreme Court of the District of Columbia, and 
being a transcript of marriage license No. 115,534, and re¬ 
turn thereon, dated March 15, 1903, was marked “Claim¬ 
ant’s Exhibit No. 2” and, as such, is filed in the office of the 
Deputy Commissioner with the original records in this 
case.) 

The Deputy Commissioner: Now, gentlemen, the general 
denials in the case were stated at the previous hearing and 
appear in the stenographic record of that hearing. 

Mr. Slattery: Yes. 

Mr. Hall: Yes, I believe that is right. Of course I deny 
that the deceased received any injury arising out of or 
occurring in the course of his employment. 

The Deputv Commissioner: Which resulted in his death. 

Mr. Hall: Yes. 
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The Deputy Commissioner: You may proceed; Mr. Slat¬ 
tery. 

Mr. Slattery: It seems to me that it is admitted that 

39 the decedent was employed by the Unipn Paving 
Company. 

Mr. Hall: At some time on that date. 

Mr. Slattery: On that date. j 

The Deputy Commissioner: Yes. 

Mr. Slattery: On that date. It is admitted tljat he was 
in the service of the Union Paving Company on]that date, 
and the only thing, apparently, Mr. Commissionjer, that is 

denied is that he received an injury in the course!of- 

The Deputy Commissioner (interposing): Winch arose 
out of or in the course of his employment, within it he mean¬ 
ing of the Act. 

Mr. Slatterv: Now, I think with the admission that he 
was in the service of the company on that date— j- 

Mr. Hall (interposing): I have not said that he iwas in the 
service all day on that date but at some time on jthat date. 
Mr. Slattery: That is all right. j 

Mr. Hall: That is all that I am admitting. j 
Mr. Slattery: That is all right, that he was employed and 
working with the company on that date. 

The Deputy Commissioner: I understand that! Mr. Hall 
is admitting that the deceased was in the employ of the 
company on that date, but was not admitting that at the 
time of the alleged injury he was in the employ of the 
company; that is what you mean, Mr. Hall? Is that 

40 what you are getting at? All right. 

Mr. Slattery: Of course, the only thing |I have to 
show that is if I can get Mr. Gaffney and Mr. Kelly. 

The Deputy Commissioner: I have a special man from my 
office out looking for vour witnesses now. 

Mr. Slattery: Maybe I can proceed with Dr. Leonardo. 
The Deputy Commissioner: Yes. Let me swear the wit¬ 
nesses first. 


(Thereupon the claimant herein, Emma Burris, G. S. 
Dalton, Esquire, and Dr. A. C. Leonardo, were duly sworn 
by the Deputy Commissioner.) 

i 

The Deputy Commissioner: I suppose that you want to 
introduce the hospital records at this time? 

Mr. Slattery: Yes, I think so. 
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Thereupon G. S. Dalton was called as a witness and, hav¬ 
ing been previously duly sworn, as above indicated, was 
examined and testified as follows: 

Direct examination. 

By the Deputy Commissioner: 

Q. You are Mr. G. S. Dalton? A. Yes, sir. 

41 Q. Assistant Superintendent of Emergency Hos¬ 
pital? A. Yes, sir. 

Q. Have you the records, the medical record of the hos¬ 
pital in the case of Allen F. Burris with you? A. Yes. 

Q. Is that the record in your hand? A. Yes. 

Q. Are you presenting it to the attorney? A. Yes. 

Mr. Slatterv: Mr. Hall, vou sent for that. 

The Deputy Commissioner: It is immaterial. 

Mr. Slattery: I think he requested it. There is no objec¬ 
tion on my part. 

The Deputy Commissioner: Is there objection to admit¬ 
ting the record? 

Mr. Hall: I am not offering anv evidence at this time at 

all. 

Mr. Slattery: I will ask that it be admitted as part of the 
record. 

The Deputy Commissioner: I want it in. Is there any 
objection to introducing this as part of the record, Mr. 
Hall? 

Mr. Hall: No, sir. 

The Deputy Commissioner: You agree? 

42 Mr. Slatterv: Yes. 

•> 

The Deputy Commissioner: It is admitted as part 
of the record of the claimant. 

(Thereupon the records produced by the witness were 
received in evidence and, for the purposes of this record, 
are here referred to and are filed in the office of the Deputy 
Commissioner witli the records in this case, to be returned 
to the Emergency Hospital when and as it is so determined 
by the Deputy Commissioner.) 

The Deputy Commissioner: I will see that these are re¬ 
turned to vou later, Mr. Dalton. 

(The witness thereupon was excused and retired from 
the witness stand.) 
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The Deputy Commissioner: Now, we can go ahead with 
Dr. Leonardo. 

Mr. Slattery: All right. j 

Thereupon Dr. A. C. Leonardo was called as| a witness 
and, having been previously duly sworn, as above indicated, 
was examined and testified as follows: 

j 

i 

Direct examination. 

I 

By the Deputy Commissioner: 

Q. Are you Dr. A. C. Leonardo? A. I aim. 

43 Q. Of the Emergency Hospital staff? A. Yes. 

Q. What school did you graduate froih, Doctor, 
and in what vear did vou graduate? A. George Washington 
University, 1929. j 

Q. Are you interning at Emergency Hospital?! A. I am. 

The Deputy Commissioner: All right. 

i 

Bv Mr. Slattery: 

Q. Doctor, this case of Allen F. Burris, did you see the 
patient when he came to the hospital? A. I did. I 
Q. You examined him? A. I examined him. 

Q. As a result of vour examination can vou tell us what 
he was suffering from? A. At the time lie came!in he was 
unconscious and after I finished examining him il came to 

the conclusion that he was suffering from heat stroke. 

■ 

By the Deputy Commissioner: 

Q. Give me the symptoms, what it was you found? A. 
lie had a temperature of 110.5 by rectum. 

i 

Bv Mr. Slattery: 

44 Q. 110.5 by rectum? A. Yes. j 

. j 

By the Deputy Commissioner: 

Q. All right. Proceed, Doctor. A. He had absolutely 
no reflexes; the eveballs were fixed, dilatated; lie did not 
react to light or accommodation; respirations were rapid 
stertorous in sight, and a great deal of froth in his mouth 
that made a rattling noise at each respiration, j 
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Mr. Hall: I did not get that last part. 

The Witness: I said there was a great deal of frothing 
in his mouth that made a ratfling noise at each respira¬ 
tion. The lungs were congested and there were a great 
manv mucous rales which were heard all over the lungs. 
It was impossible to listen to the heart sounds on this 
man because of the noise caused bv the mucwous rales in 
the chest. His blood pressure was unobtainable also. 

By the Deputy Commissioner: 

Q. Was there anything else, Doctor? A. No, I do not 
know of anything else. 

Bv Mr. Slatterv: 

Q. Doctor, you were present when the patient died? A. 
Yes, I was. 

Q. What did you say he died from? A. I made a diag¬ 
nosis at the time of “heat stroke”. 

45 Mr. Slatterv: That is all. 

* 

By the Deputy Commissioner: 

Q. Did you get any history of the case? A. We did 
not. The man was unconscious and nobodv was with him. 
We did not get anything. He just died. 

Mr. Slatterv: That is all. 

* 

Mr. Hall: I would like to see the medical report. 

By the Deputy Commissioner: 

Q. Did vou render anv treatment of anv kind? A. Oh 
yes, I did. 

Q. What treatment did you render, Doctor? A. Well, 
when he came in we gave him a stimulant. 

Q. Who do you mean by “we”? A. I ordered them and 
the accident room—he was also treated in the accident 
room before he came to mv ward. 

Q. You gave him stimulants? A. I gave him cardiac 
stimulants and atropine. We gave him ice water enemas, 
and ice packs. 
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By Mr. Slattery: 

i 

Q. This patient, what time was he admitted to the hos¬ 
pital? A. He came to us and was admitted to tjie hospital 

around 1:30, somewhere around there. 

46 Q. If I show you the record, yon can st^te? A. If 

vou show me the record, I can state exactly when it 

•> / ; ♦ 

was from the record. 

Q. The record says 12:31. A. That is when he was ad¬ 
mitted to the accident room. 

Q. How did he come in there? A. He was brought in by 
ambulance. 

Q. Were you on the ambulance? A. No, I was not. 

Q. Who was on the ambulance? A. I do not know. The 
report is signed by Dr. Gregory. 

Q. He is where now? A. The Lord knows, out in Mis¬ 
souri, somewhere. Vou s ay, they are turned over to me 
when they are admitted. He was admitted in njy ward at 
1:15 p. m. and he died at 5:40 p. m. 

l 

i 

By the Deputy Commissioner: 

Q. What does the record of the hospital show as to the 
time he was admitted to the hospital originally ? A. He was 
admitted to the emergency room—when vou sav admitted 
to the hospital” we take it for granted that he wa$ admitted 
to the ward; that is, at 1:15, but when he came into the hos¬ 
pital, into the emergency room- 

Q. (Interposing.) Does it show when he came in the 
hospital? A. It is 12:31 p. m. 

i 

i 

47 By Mr. Slattery: 

Q. Who was present at the time? Was any other doctor 
present at the time of the patient’s death, with you? A. I 
am not sure. I think Dr. Clark- 

Q. (Interposing.) I will show you that record and ask 
you if that refreshes your memory in regard to! that (ex¬ 
hibiting the hospital record to the witness)? A. (After 
examining the record.) Of course; Dr. King saw him. 
Whether he was with me when he died, I don’t remember. 
I don’t remember that he was; according to the record it 
says that he was seen by myself and Dr. King. Whether he 
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was with me at the time I don’t remember and I absolutely 
cannot say. 

Mr. Hall: Is that all? 

Mr. Slattery: That is all. 

Cross-examination. 

By Mr. Hall: 

Q. Doctor, you said this man’s temperature was 110.5. 
In cases of heat prostration is it customary to have a tem¬ 
perature above or below normal? A. The man did not die 
of heat prostration according to my record. 

Q. Well, in cases of heat prostration, is the tem- 

48 perature normal or sub-normal? A. In heat pros¬ 
tration the temperature usually is sub-normal. I do 

not contend it was heat prostration in my opinion. 

The Deputy Commissioner: I did not quite get that. 

Mr. Hall: I asked him whether in cases of heat prostra¬ 
tion the temperature would be normal or below normal or 
above normal. 

The Deputy Commissioner: And now, the answer? 

The Witness: In heat prostration, the temperature is 
usuallv sub-normal. 

Bv Mr. Hall: 

Q. Doctor, you said it was impossible to get the blood 
pressure of this man at the time he was delivered to you. 
Why was that? A. Due to the fact that his heart was so 
weak that his pressure was practically negligible and it 
was made evident by mechanical means when we attempted 
to get it. 

Mr. Hall: That is all. 

By the Deputy Commissioner: 

Q. What did you determine this man died from, then? 
A. I made a diagnosis of heat stroke. 

Q. Your diagnosis was heat stroke? A. Yes. 

49 Mr. Slattery: Heat stroke. 

The Deputy Commissioner: Instead of heat pros¬ 


tration? 



OF NEW YORK ET AL. VS. EMMA BURRIS. 


31 


I 

i 

I 

J 

i 


The Witness: Yes. 

Mr. Slattery: That is what I thought he said, j 
By Mr. Hall: ! 

i 

Q. Is there any particular temperature, Doctor, at which 
a man or below which a man may not get a heat stroke? Is 
there any way of drawing the line as to temperature? A. 
Well, that is more or less of an expert question aiid I do not 
think I am qualified to answer it. 

Q. I was asking for an opinion, for information? A. 
There is not a set temperature where they say h man has 
a heat stroke or has not. 

i 

By the Deputy Commissioner: 

Q. Does the general physical condition of the!man him¬ 
self determine largely what temperature will be| necessary 
for heat stroke? A. The thing is this: ordinarily the tem¬ 
perature does not go over 10G. It is pretty high at 106 and 
anywhere above that is usually considered heat stroke if 

V * 

the conditions all coincide. 


Bv Mr. Hall: 

Q. I was not thinking about his personal temperature. I 
was wondering: suppose the temperature us 86 out- 
50 of-doors, does a man get a heat stroke at that time? 
A. No. If a man- 

Q. (Interposing.) Now, supposing the temperature was 
90? A. You mean the temperature? 

Q. I mean the general outside temperature? |A. Could 
a man get a heat stroke? 

Q. Yes? A. A man could get it at 96, according to where 
he was working. 

Q. Supposing it is 86? A. If it is 86 outside and he was 
working in a furnace, he could. 

Q. No; he was working out-of-doors? A. Thq chances 
are he would not. 

Q. Supposing it were 90? A. If it was 90, the lik-lihood 
of course increases as the temperature goes up. 

Q. What would be the probability, that is what j I am try¬ 
ing to arrive at, whether there is any fixed line you can 
draw? A. No. 
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Q. Does the man’s personal physical condition have any¬ 
thing to do with his liability to heat stroke? A. 

51 Well, to a certain extent it is considered, it is. 

Q. Would a man who had been gassed during the 
War and suffered from shell shock be more susceptible to 
heat stroke than anyone else? 

Mr. Slattery: I object, of course, to any such question as 
that on the ground it is not relevant here to this particular 
case that I can see. 

The Deputy Commissioner: It will be stricken; it can be 
stricken from the record. He has not qualified as an expert. 

Mr. Hall: I think a man in the medical profession- 

The Deputy Commissioner (interposing): He has not 
been qualified as an expert in this case. 

The Witness: I have not qualified as an expert and don’t 
pretend to be. I don’t want to testify as an expert. 

The Deputy Commissioner: If you want to qualify him 
as an expert first, he can then answer the question, but he 
has testified as the attending physician. 

Mr. Hall: I think even then it is admissible. 

The Deputy Commissioner: If you are asking a hypo¬ 
thetical question of this man as an expert witness- 

Mr. Slattery (interposing): Without, of course, any 
ground being laid. 

The Deputy Commissioner: Have you evidence 

52 that he did suffer or was gassed in the War? 

Mr. Hall: His wife so testified at the last hearing. 

Mr. Slattery: I did not hear that. 

The Deputy Commissioner: Yes, she did. She testified 
to that fact. Mr. Hall is correct. 

Is that all vou wish to ask the Doctor? 

% 

Mr. Hall: Xo, I have some other questions that I want 
to ask. 

The Deputy Commissioner: Are they in relation to his 
knowledge of the case from handling it, or are they hypo¬ 
thetical questions? 

Mr. Hall: Well, I suppose they are hypothetical ques¬ 
tions, but they will be questions based on the record which 
vou have before vou. 

y * 

The Deputy Commissioner: He objects to testifying as 
an expert witness. He is willing to testify to anything that 
he knows as the attending physician, as I understand it. 
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By Mr. Hall: j 

i 

Q. Doctor, is there any other condition that will cause a 
man to have a temperature of 110.5 except a heat stroke? 
A. Well, the question of any of the acute conditions, the 
acute diseases, over a very, very short time, cduld cause a 
man to have a temperature around 108 or 110, but it is very, 
very insignificant as to time: I mean, d^ath follows 

53 those conditions so rapidly that the temperature is 
not maintained. 

I 

Mr. Hall: I would like to ask one question land if it is 
objected to you will have to rule upon it. I think it does 
not call for particularly expert testimony. 

The Deputy Commissioner: Then don’t ans>ver it until 
we find out what it is. 

Bv Mr. Hall: ! 

i 

I 

Q. Take the case of a man who had been gassed during 
the War and who had, several years later, failed in a test 
in connection with an application for employment in the 
matter of lifting a weight of 125 pounds, and who had not 
been accustomed to physical exercise- 

The Deputy Commissioner (interposing): I don’t think 
that has been brought out in the testimony so far. 

Mr. Hall: His wife said the onlv thing he had done was 
to be a waiter and he had not done any laborious work. 

The Deputy Commissioner: If that is what! you mean, 
all right. 

Mr. Hall: Yes, that is what I mean—and whose stomach 
was, from some cause, swollen up- 

The Deputy Commissioner (interposing): Where do you 
get that evidence from? 

Mr. Slatterv: Yes, where do vou get that from? 

Mr. Hall: I have a right in view of tlje fact that 

54 this witness is here to ask those questions subject 
to coupling them up with the evidence, j 

The Deputy Commissioner: It is not in the jrecord yet. 

Mr. Hall: I asked the question of the claimant- 

The Deputy Commissioner (interposing): You asked 
the question if she made the statement. 

3—5512a 
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Mr. Hall: I laid the foundation to dispute her. I expect 
to place a witness on the stand to dispute her. 

The Deputy Commissioner: You asked her the question 
if she told Mr. Thorp that she said that and she said that 
she did not say that. You have nothing in the record 
so far. 

Mr. Hall: That is true. But, I expect to place Mr. 
Thorp on the stand for the purpose of rebutting that tes¬ 
timony. 

Mr. Slattery: That would not prove that he had a swol¬ 
len stomach, even. 

The Deputy Commissioner: I think you had better omit 
that, Mr. Hall, that particular part of it. 

Mr. Hall: I note an exception to the ruling. 

The Deputy Commissioner: All right. 

Mr. Hall: That is all the questions then. 

The Deputy Commissioner: Just a moment. Now, I 
want to add just a little to that and ask your personal 
opinion, not an expert opinion, but your personal 
55 opinion as attending physician: A little farther on 
it will be shown that this man was working out on 
the street- 

Mr. Hall (interposing): We have no indication as to 
where he was working or what he was doing, in the record. 

The Deputy Commissioner: Any way, he was picked up 
and brought to the hospital at that time, and it was shown 
in the testimony that he was not used to working outside, 
that he had been working inside, and on this particular 
day the average temperature, the mean temperature, was 
90 degrees, it went from 78 at 7 o’clock in the morning to 
94 degrees at 12i o’clock and the man had been used to 
working inside and now he is working outside in the hot 
sun apparently—apparently there was nothing said about 
the hot sun- 

Mr. Hall (interposing): There is no testimony in the 
record that he was working outside. 

The Deputy Commissioner: And he was brought here in 

that condition—that will have to be corroborated—and he 

was brought down with that condition: would vou think 

that if he had been working outside, that that would have 

had anv effect on the condition vou found him in? 

* » 

The Witness: I think so, yes. 
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By the Deputy Commissioner: 

Q. To what extent, Doctor? A. Well, I thinjk the work¬ 
ing in the sun would- 

i 

56 Mr. Hall (interposing): There is no evidence that 

he was working in the sun. 

The Deputy Commissioner: The answer will be thrown 
out of course if it is not proven up. 

The Witness: If it required any amount of manual labor 
that would so increase his temperature- 

| 

By the Deputy Commissioner: 

Q. (Interposing): Would it be more than likely to do 
that if it was found he was not in perfectly normal con¬ 
dition? A. Yes, it would. 

• i 

i 

i 

The Deputy Commissioner: These other facts will have 
to be established. 

! 

Bv Mr. Hall: 

i 

Q. Will the fact that he was working partially in the 
sun and working partially in the shade make any differ¬ 
ence? A. Well, according to how much it would, accord¬ 
ing to how much. If he, for instance, worked an equal 
time in both, the chances are that he might not! suffer, but 
if he were working for an hour in the sun and he went back 
in the shade for a couple of minutes he would; not find it 
would make much difference. 

Q. If he were working on a street partly jsunny and 

partly shaded, going in and out, would!that affect 

57 your opinion? A. Well, not very much,| no. 

By Mr. Slattery: | 

i 

Q. A man can suffer a heat stroke at night time, can’t he, 
Doctor? A. That is to say if the circumstanced surround¬ 
ing it were favorable to that. 

By Mr. Hall: | 

Q. The temperature would have to be such as to cause it? 
A. Yes. 

i 

Mr. Slattery: I asked that only with reference to his 
question about the shade. 
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The Deputy Commissioner: Is that all? 

Mr. Hall: Yes; I have no further questions. 

The Deputy Commissioner: Are you through? 

Mr. Slattery: I am through. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Thereupon Dr. Clephane King was called as a witness for 
and on behalf of the claimant and, having been then and 
there duly sworn by the Deputy Commissioner, was ex¬ 
amined and testified as follows: 


58 Direct examination. 


By the Deputy Commissioner: 


Q. State your full name, please, for the record? A. 
Clephane King. 

Q. And your address, Doctor? A. 2222 Q Street is my 

home address and 1029 Vermont Avenue is my office ad- 

* 

dress. 

Q. Of what school, Doctor, are you a graduate and in what 
vear did you graduate? A. Universitv of Pennsylvania, 
1912. 


Q. Are you a registered physician in the District of Co¬ 
lumbia? A. Yes, sir. 

Q. Do you pursue any special line for surgery or medi¬ 
cine? A. Internal medicine. 


The Deputy Commissioner: Are there any other qualify¬ 
ing questions you'wish to ask the Doctor, Mr. Hall? 

Mr. Hall: I will have to see what the questions are that 
are asked him when the questions have been asked. 

The Deputy Commissioner: All right. 


Bv Mr. Slatterv: 

* * 

Q. Doctor, you looked at this case? A. I just looked at 
it enough to make myself remember the man; I do 
59 not remember the dates, and so forth. 

Q. You examined this patient? A. I did. 

Q. Now, as a result of your examination can you tell us 
what he was suffering from? A. I thought he was suffer¬ 
ing from heat stroke. 


j 

i 

I 
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Q. And can you tell us what caused this patieht’s death? 
A. I felt that heat stroke caused it. 

i 

; 

Mr. Slattery: That is all. | 

Mr. Hall: May I see the record of the hospital? 

(The hospital record was then exhibited to Mr. Hall and 
examined by him.) 

i 

Cross-examination. 

| 

By Mr. Hall: j 

Q. Did you make any part of this record, Doctor? A. I 
do not think that I did. I do not remember rhaking any 
written notes on this particular case. 

Q. Doctor, I show you a card from the records of the 
Emergency Hospital and I will ask you to examine that card 
if you please (handing the card in question to th0 witness) ? 
A. Sir (after examining the card in question); }[es, sir. 

Q. See if that changes your recollection as to the 
60 diagnosis? A. No, sir. 

Q. Is there a difference between heat 'stroke and 
heat prostration, Doctor? A. Heat stroke is ja more in¬ 
tense condition than heat prostration. 

Q. Is heat stroke what we laymen are apt t|o call sun¬ 
stroke? A. Yes, yes. Heat prostration is not! as intense 

in degree as the heat stroke. 

L _ 

Q. Then, that card bearing a record of heat prostration, 
then, was not as the result of any information;you gave? 
A. No, this was the—as I remember it, we got a diagnosis, 
the tentative diagnosis, which was made when he came in 
the Emergency Hospital emergency room by the admitting 
officer. 

May I see the report from your record, Mix Commis¬ 
sioner? 

• I 

(The report asked for was then examined bvjMr. Hall.) 

i 

Mr. Hall: That is all, thank you, Doctor. 

| 

By the Deputy Commissioner: 

i 

Q. Just tell me what some of the symptoms aire for heat 
stroke, please, Doctor? A. Usually—this is hieat stroke, 
is it? 


i 




38' 


THE FIDELITY AND CASUALTY COMPANY 


Q. Yes? A. An elevation of temperature, usually a dry 
skin- 

61 Q. (Interposing.) A dry skin? What do you call 
that? Well, never mind. A. Unconsciousness may 

or may not be present. 

Q. Are the reflexes negative? A. I should say that the 
reflexes would not be particularly affected. I am not sure 
of that. 

Bv Mr. Hall: 

* 

Q. You say the reflexes would not be affected? A. Would 
not be particularly changed. I am not sure on that point. 

By the Deputy Commissioner: 

Q. And if there were no reflexes, would you say that was 
a simulating symptom? A. Yes, I think probably it would 
be, but it is not necessarily. 

Q. Dr. Leonardo testified the eyeballs were dilated and 
did not react to light. Is that a condition? A. Yes. 

Q. And respiration was very rapid. Is that another one? 
A. That was what this man’s case was. It is not absolutelv 
necessary, no. 

Mr. Hall: What is that? 

The Deputy Commissioner: Not a necessary thing. 

Mr. Hall: I did not get the question. 

62 The Deputy Commissioner: The respiration was 
rapid. 

The Witness: Are you asking in regard to this particu¬ 
lar man? Yes, his respirations were very rapid. 

By the Deputy Commissioner: 

Q. Did that help the diagnosis any, of heat stroke? A. 

Now—I don’t exactlv know how to answer that. That is 

•/ 

a condition that might occur in so many things. 

Q. But, being in connection with the others, would it in 
its effect? A. Yes. 

Q. Dr. Leonardo testified that he found froth and a 
rattling noise on deep respiration. A. Yes. 

Q. And the lungs were congested. Did you find that to 
be the case? A. Yes. 

Q. Then, just \yhat were the symptoms, Doctor, that 
would cause you to make the diagnosis of heat stroke, that 
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you found? A. Principally the marked elevafion of tem¬ 
perature associated with the unconsciousness nnd the fact 
that it was hot weather. 

Q. And if you were advised that it was registered bv the 
Weather Bureau as the hottest day in the month of 

63 August, reaching an elevation of 102 oi|i that date, 
would that have any effect on your beliefj in forming 

an opinion confirming it or not confirming if? A. Yes, 
naturally that would influence it. 

Bv Mr. Hall: i 

Q. If the temperature of 102 did not occur lentil several 
hours after he was received in the hospital, j would that 
make any difference? 

Mr. Slattery: I think the temperature was 105 then. 

The Deputy Commissioner: No, 102. Mr. Iiajl is correct. 
The Witness: No, because I feel it must have been a 
pretty hot, humid day. 

j 

By Mr. Hall: ! 

\ 

\ 

Q. Suppose the temperature was between 92 and 94 at 

the time the man was taken ill. Suppose the temperature 

was between 92 and 94. Would that make anv!difference? 

* 

A. In mv feeling that it was a heat stroke? 

Q. Yes? A. Not with those symptoms that Iiq presented. 
Q. What is the difference, Doctor, what different symp¬ 
toms would you expect in heat prostration or heat ex¬ 
haustion? A. Usually, with heat prostration or heat ex¬ 
haustion we have sub-normal temperature and it is 

64 a matter of intensity of the other presenting symp¬ 
toms. 

Q. That is the same symptoms are present, j but not to 
as great a degree? A. I would not say the symptoms are 
the same symptoms because with a heat stroke |we usually 
get unconsciousness with these other things, j The word 
il prostration” describes it. The patient is prostrated but 
not unconscious from it. That is, as a rule, the temperature 
is below normal. 

Q. Would it affect his reflexes? A. It is not likely to. 

Q. Would the skin be dry? A. Probably. I 

Mr. Hall: I have no further questions. 
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(The witness thereupon was excused and retired from 
the witness stand.) 

Mr. Slatterv: We have finished with the doctors. 

* 

(Thereupon, after informal conference between counsel, 
the instant hearing was concluded subject to a continued 
hearing on Friday, December 19, 1930, upon advices of Mr. 
Slattery to the Deputy Commissioner that the required wit¬ 
nesses would be at that time available.) 

65 1 hereby certify that the foregoing is a complete 
and accurate transcript of my shorthand report of 

the testimony and statements, etc., presented at the de¬ 
scribed hearing. 

i H. P. MIDDLEMISS, 

, Official Reporter. 

66 United States Employees’ Compensation Commis¬ 

sion for the District of Columbia. 

Before Hon. R. J. Hoage, Deputy Commissioner for the 

District of Columbia. 

No. 4306-2. 

Emma Burris, Allen F. Burris (Deceased), Claimant, 

vs. 

Union Paving Company, Employer; Fidelity and Casualty 
Company of New York, Insurance Carrier. 

Transcript of Testimony at Hearing. 

Pursuant to notice, this matter was heard before Honor¬ 
able R. J. Hoage, Deputy Commissioner, United States Em¬ 
ployees’ Compensation Commission, at Washington, D. C., 
on the 13th day of January, 1931, at 10:00 o’clock, a. m. 

Appearances: James J. Slattery, Esq., Attorney for 
Claimant; Gilbert L. Hall, Esq., Attorney for Respondent. 

67 The Deputy Commissioner: This is the case of 
Emma Burris, Claimant, widow of Allen F. Burris, 

deceased, against the Union Paving Company, the em¬ 
ployer, and the Fidelity and Casualty Company of New 
York, the Insurance Carrier. 
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Having been formally set for hearing, the case is pre¬ 
sented for further consideration at this time; hearings have 
been held on December 15th, 1930, and December; 18th, 1930, 
and the transcript of testimony had at those hearings will 
be made a part of the record of this hearing toda\|. 

Now, if I do not state this right, Mr. Hall, plegse correct 
me: As I understand it, the question to be considered here 
this morning is whether or not the Deceased buffered an 
injury which arose out of and occurred in the! course of 
his employment. All other questions have beeij admitted, 
questions of controversy, have they not? If thdre are any 
others, just make it plain. 

Mr. Hall: We did make a number of admissions which 
are in the record. 

The Deputy Commissioner: Let me go over them. You 
admitted that the employer was subject to the jprovisions 
of the District of Columbia Workman’s Compensation Act 
at the date or on the date of the alleged injury ?| 

Mr. Hall: Yes. 

The Deputy Commissioner: And, on the date of 
G8 the injury, you admitted that the claimant was per¬ 
forming service for the employer. 

Mr. Hall: That is, he had on that date. j 

The Deputy Commissioner: Yes. And you; admitted 
that due notice of the injury was given the employer; that 
the weekly wage was established at $21.60, working six 
days a week and that the burial expenses were paid by 
the claimant in the amount of $260.00, and it was admitted 
that the burial expenses were in excess of $200.00. 

It was denied by the respondent that the claimant suf¬ 
fered an injury which arose out of and occurred in the 
course of his employment. 

Mr. Slatterv: There was another admission! there; he 
admitted the Weather Bureau report. 

The Deputy Commissioner: Those are admissions. 

The wedding certificate has been admitted as part of the 
record as well as the weather report, and the claim has been 
filed and admitted as part of the record. 

Mr. Slattery: The only thing is, of course-; 

The Deputy Commissioner (interposing): The parties 
appearing here today are the claimant, the claimant is 
here? 
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Mr. Slattery: Yes. 

The Deputy Commissioner: The claimant in person. 
Representing the claimant is Mr. James J. Slattery. 
Will the witnesses for the claimant answer as vour 

69 names are called: Ferdinand Miles? 

Mr. Slattery: He is not here. 

The Deputy Commissioner: Dr. Raymond A. Davis? 

Dr. Davis: Present. 

The Deputy Commissioner: Mrs. Fannie Fiefer? 

Mrs. Fiefer: Present. 

The Deputy Commissioner: Theodora Whittington? 

Mrs. Whittington: Present. 

The Deputy Commissioner: Ethel Morrow? 

Mr. Slattery: She is not here. 

The Deputy Commissioner: Henry Felton? 

Mr. Slattery: Not here. 

The Deputy Commissioner: Mrs. Berna Parker? 

Mr. Slattery: She is not here. 

The Deputy Commissioner: J. W. Wetzel? 

Mr. Wetzel: Here. 

The Deputy Commissioner: Morty Gaffney? 

Mr. Gaffney: Here. 

The Deputy Commissioner: Ralph Long. He is not 
here? 

Mr. Slattery: Not here. 

The Deputy Commissioner: Charles Stevenson? We did 
not find him either. 

Maude Gaffney. She is not here. 

Francis J. Kellev? 

Mr. Kelley: Here. 

70 The Deputy Commissioner: You have with you 
the emplovment records, Mr. Hall? 

Mr. Hall: Yes*. 

The Deputy Commissioner: Will the witnesses whose 
names have been called and who are present stand up and 
be sworn? 

(Those witnesses above named, together with the claim¬ 
ant, who were present, were then duly sworn by the Deputy 
Commissioner.) 

The Deputy Commissioner: Have you any witnesses, 
Mr. Hall ? I beg your pardon. 


I 
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Mr. Hall: If we have any we can swear them later on. 

The Deputy Commissioner: All right. 

Representing the respondent, the Fidelity and Casualty 
Company of New York, is Gilbert L. Hall. \jou are as¬ 
sisted by Mr. Thorpe, are you? 

Mr. Hall: Yes. j 

The Deputv Commissioner: And is your witness Mr. 
Kellev? " I 

Mr. Hall: I may have to use Mr. Kelley, but I am not 
sure. I 

The Deputy Commissioner: I think there is nothing fur¬ 
ther. You can proceed. 

Mr. Slatterv: Now, we will start with Mr. Kdllev. 

The Deputv Commissioner: What are vou going to prove 
bv Mr. Kelley? * ' ! 

Mr. Slattery: We will just put in the Record that 

71 Mr. Burris was employed by- 

Mr. Hall (interposing): Is it customary to ex¬ 
clude the witnesses? 

The Deputy Commissioner: Yes, if you wish. 

Mr. Slatterv: If vou wish him to, all right. 

(The witnesses were then directed to retire! from the 
hearing room.) 

The Deputy Commissioner: I do not knowj why the 
Doctor should not remain. 

Mr. Slatterv: He won’t give anv medical testimony. No, 
he had better be excused. Of course, Mrs. Burris stays, 
there is no objection to her remaining. 

The Deputy Commissioner: She has a right f:o remain. 
You are just going to prove that Mr. Burris was employed 
by the company on that day? Is that all you atje going to 
prove by Mr. Kelley ? 

Mr. Slattery: Yes. 

The Deputy Commissioner: Well, I understand it is ad¬ 
mitted that Mr. Burris was employed on that day. 

Will you admit that the deceased was in the jemploy of 
the company on that date? 

Mr. Hall: Your record shows that. 

Mr. Kelley: Yes. j 

Mr. Slattery: That is so much for that. I want to ask 

Mr. Kellev about this- 

•< 

The Deputy Commissioner (interposing): All 
right, let us have Mr. Kelley. 


i 

! 

i 
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Thereupon Francis J. Kelley was called as a witness for 
and on behalf of the claimant and, having been previously 
duly sworn, as above indicated, was examined and testified 
as follows: 

Direct examination. 

Bv Mr. Slatterv: 

Q. You were present at the time that Mr. Burris was 

overcome? A. What do vou mean bv “overcome”? 

* » 

Q. You were there at that time, before he was taken 

awav in the ambulance? A. Yes; I was there before they 

took him awav in the ambulance. 

* 

Q. How long before that? A. Oh, possibly fifteen min¬ 
utes. 

Q. Xow, when did you go on the scene that morning, Mr. 
Kellev? A. You mean what particular time of the dav? 

Q. Where the work was being done. Let me ask you 
first: Sherman Avenue and Harvard Street, was it? A. 
Yes. 

Q. That is right? A. Yes. 

73 Q. That is right? A. Yes. 

The Deputy Commissioner: Sherman Avenue and Har¬ 
vard Street? 

The Witness: Yes. 

Bv Mr. Slatterv: 

* * 

Q. What time did you get to the scene? A. I think it 

was around ten-thirty, sir. However, we can tell by the 

record, just what time it was. 

Q. What record? A. I understood I had put down the 

time of the injury, or whatever it was, on the first report I 

made. I reallv cannot remember it now. It mav have been 

• * 

ten-thirtv or eleven-thirtv. 

» • 

Q. Do you think you could tell it better from the report 
you made? A. I think I really did put it on the report. 

Mr. Slattery: He can refresh his recollection from that? 
The Deputy Commissioner: Yes, if I can find the report 
that was made. It is reported on a form not used by this 
Commission. 

Mr. Hall: I think the hospital record shows that he was 
admitted at twelve-thirty-one. 
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; 

The Deputy Commisssioner: Yes, tlie hospital 

74 record shows that, when he was admitted. 

Mr. Slatterv: I know that. 

The Deputy Commissioner: Well, go ahead. 

Bv Mr. Slatterv: 

v * 

Q. Were you there—or, wliat was Mr. Burris’ condition 
when you came there first? A. When I arrived!on the job, 
Mr. Burris was laying on the north side of Harvard Street, 
about two hundred feet east of Sherman Avenue; he was 
flat on his back and there was a crowd of peoiple around 
him and he seemed to be in the condition of ond having* an 
epileptic attack, of some kind or other. 

There were probably twenty people around him at the 
time, neighbors who lived in the vicinity, and algo a few of 
the laborers from the work. However, the work was still 
going on and most of the laborers were right at work and 
did not bother. 

As soon as I saw the condition there—I had never seen 
the man before, and I inquired- 

Mr. Hall (interposing): I think he has answered the 
question. 

Air. Slattery: I would like to have him tell wljiat he saw. 

The Deputy Commissioner: Yes, have him tell what he 
saw. 

I 

I 

Bv Air. Slatterv: 

•/ 

Q. AVhat did you see at the time? Thajt is what I 

75 want. A. I asked who he was and found it was one 

of our laborers; he had been working and was ap¬ 
parently overcome by the heat. Inasmuch as there were 
no medical men in the crowd- 

Air. Hall (interposing): Now, of course, that is pure 
hearsay and I must object to that. 

The Deputy Commissioner: Yes, that is hearsay. It 
will be weighed for what it is worth. He is not} a medical 
man. 

Air. Slattery: No, no. I simply want him to relate simply 
what he saw. 

Air. Hall: Of course, conversations he held With other 
people, and all of that, is not relevant. 



46 


THE FIDELITY AND CASUALTY COMPANY 


The Deputy Commissioner: Yes; and his conclusion of 
a medical question is not. 

Mr. Slattery: Not at all. 

The Deputy Commissioner: It is not admissible. 

The Witness: I immediately called for the ambulance 

* 

and went down to the drug store, to the corner of Sherman 
Avenue and Harvard Street, and called the ambulance and 
went back to where Burris was lving and I staved there 
ten minutes, perhaps, and the ambulance did not come at 
once and I went down and called again, ten minutes later, 
and while I was there in the drug store—I had some time 
getting the hospital—well, while I was getting the hospital 
Burris was taken away in an automobile. I know he was 
not taken to the hospital in the ambulance. He was 

76 taken in someone’s auto. 

By Mr. Slatterv: 

Q. You are not sure of that? A. No. 

Q. You do not know just how he was taken to the 
hospital then, whether in an ambulance or a private auto¬ 
mobile? A. That is right. 

Q. Who was the foreman on that particular job? A. Mr. 
Hooks. 

Q. Do you know the nature of the work that this man 
did? A. Yes. 

Q. And where they were working at the time? A. Yes, 
sir. 

Q. Where was that? Describe just where that was, the 
nature and the character of the work. 

Mr. Hall: Now, just a moment. I object to that. He 
says that the first thing he saw was Burris, Burris lying on 
his back in the middle of Harvard Street, two hundred feet 
east of Sherman Avenue; he doesn’t know anything about 
where Mr. Burris was working. 

Mr. Slattery: He says he saw him; I take his word for 
that. 

Mr. Hall: How can he know? If he has information it 
was hearsay. 

77 The Deputy Commissioner: He has testified he 
was working for them. 

c* 
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Bv the Deputy Commissioner: 

Q. Where were they working, where were the inen in this 
gang working at this time? 

Bv Mr. Hall: i 

* 

i 

Q. First, do you know the particular gang that these men 
were working in and that Burris particularly w^s working 
in? 


By the Deputy Commissioner: 

Q. You were the timekeeper, were you? A. Mr. Hall, 
although I did not actually see them working, jl do know 
where they were. 

By Mr. Hall: j 

Q. Was it one gang or was it a scattered gang? A. 
Scattered. 

Q. Y'ou can say that they were working on Sherman 
Avenue between such and such a place, but you bannot tell 
where this particular man was working unless ycju saw him 
at work or with that particular gang. 

| 

By the Deputy Commissioner: 

i 

Q. Do you know where the group of men were working? 
A. He was with them; they were all included in the same 
group and it was spread out on the street, ai^d putting 
in a curb and gutter. 

78 By Mr. Slattery: 

Q. And when you say “on the street” you meap Harvard 
Street? A. Yes, Harvard Street. j 

i 

By the Deputy Commissioner: 

i 

Q. How far? How long a distance? A. Probably five 
hundred feet on both sides of the street. 

Q. At the corner of Harvard Street and Sherman Ave¬ 
nue? A. Starting from Sherman Avenue and! Harvard 
Street, advancing east toward Georgia Avenue. | 

Q. I see. Then, the whole group of men were working 
somewhere in this vicinity; is that correct? A. jYes. 
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By Mr. Slattery: 

Q. And the nature of the work that was being done there, 
Mr. Kelley; what was that? A. We were putting in a con¬ 
crete curb and gutter. 

Q. Yes. To do that, what was necessary to be taken out 
of there? A. To do that, it was necessary to remove some 
old rubble gutter already on Harvard Street, shape up the 
grade underneath, place the concrete forms, and pour the 
concrete in there. 

Q. And the men working at that particular kind of work, 
what tools did they use? A. Well, the men who dug 

79 up—rather, it was a machine that dug it up, dug 
up the old rubble gutter; I don’t suppose they were 

bothered with that at all. The next operation would be to 
shape up the old grade under the rubble gutter. To do 
this, it would be necessary to have men with picks, picking 
up any hard pieces of ground that were there, and then 
shape it up with the shovels. 

Q. Then, some of this rubble gutter would not be taken 
up by the shovel and it would be taken up by the men with 
their shovels? A. No, because any piece that is missed by 
the machine there is a man that works along with the ma¬ 
chine and keeps pushing it in front. There is actually no 
one lifting anything, taking it out that way. 

Q. Well, that is the usual way? A. Yes, that is not only 
usual, but it is axiomatic. I should say that they just had 
to do that, thev could not do anything else. 

Q. Of course, you do not recall the particular kind of day 
it was, don’t you? A. You say “I do not” recall? 

Q. You do? A. Yes, I recall the day. 

Q. Pretty hot? A. Yes. 

80 Q. You might say it was extremely hot ? A. In the 
climate, to me, coming from the North, it seems to 

be pretty hot. 

Q. Well, 102 degrees at any time would be pretty warm? 
Mr. Hall: I object. 

By the Deputy Commissioner: 

Q. In your opinion? 

Mr. Hall: That is a matter of conclusion. 
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i 

I 

The Deputy Commissioner: That is a mattei| of his own 
opinion. Let him answer if he wants to. 

The Witness: Yes, I guess it would. 

Mr. Hall: I object. I assume that I am allowed an ex¬ 
ception to this question, when I object? 

The Deputy Commissioner: Yes, you may except on the 
record. 

Mr. Slattery: I think that is all I want from Mr. Kelley, 
Mr. Commissioner. 

By the Deputy Commissioner: 

Q. I would like to have one more thing cleared up, if 
Mr. Hall will permit. Does your payroll indicate whether 
he was a laborer or doing any particular class of work? 
A. Yes, sir. 

Q. What was he? A. He was a laborer. 

81 Q. That means he would probably be jworking on 

the street or out in the open, does it? A. Yes, that 
means—I do not know; the “laborer” means that he was 
just being paid laborer’s wages. However, thijs particular 
man was doing laboring work. 

Q. He was? A. Yes. 

The Deputy Commissioner: That is all right,j Mr. Hall. 

Cross-examination. 

By Mr. Hall: 

Q. Harvard Street has trees growing on both sides of it 
between Sherman Avenue and Georgia Avenue^ has it not? 
A. Yes; it has an unusual amount of trees, aij amount of 
trees so that it was quite costly for us to do th|e work. 

Q. So the men working there would be woxjking — the 
shade? A. About eighty-five per cent of the tifne, I should 
sav. 

Mr. Hall: All right. 

i 

Redirect examination. 

i 

i 

By Mr. Slattery: 

Q. Do you mean that from Sherman Avenue over a 
space—you say this particular gang were working in a space 


4—5512a 
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five hundred feet up Harvard Street; you mean to say that 
there are trees on that street? Do vou know? 

mt 

A. I mean to say that on Harvard Street, between Sher¬ 
man Avenue and Georgia Avenue, there are trees. 
82 Q. Yes;;and, from a distance of five hundred feet, 
would you say that this gang was working up Harvard 

Street—vou sav there are shade trees on the north side 
* * 

of the street? A. Yes, to the best of my recollection. 

Q. Shade trees? A. Yes, shade trees. 

Mr. Slattery: I wonder if you would, Mr. Commissioner, 
after this hearing is over, will you go to the scene to see 
those shade trees? 

The Deputy Commissioner: If it is necessary. 

Mr. Slatterv: Will vou- 

•> 

The Deputy Commissioner (interposing): If it is neces¬ 
sary. 

By Mr. Hall: 

Q. I am not concerned with the trees on the north side 
of the street. Are there trees on the south side? A. Yes, 
even more on the south side, considerably more than on 
the north side, to the best of my knowledge. 

Mr. Hall: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Mr. Slattery: I think Mr. Kelley had better stay here xx 
while. You do not intend to go awav, do vou, Mr. Kelley? 
Mr. Kellev: Xo. 

S3 The Deputy Commissioner: Call your next wit¬ 
ness. 

Thereupon Morty Gaffney was called as a witness for and 
on behalf of the claimant and, having been previously duly 
sworn, as above indicated, was examined and testified as 
follows: 

Direct examination. 

By the Deputy Commissioner: 

Q. Your full name is Morty Gaffney? A. Morty Gaffney. 
Q. What is your address? A. I do not know. I have 
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forgotten. My mail comes to her house (indicating Mrs. 
Burris), at 1924. j 

Q. 1924 what? A. L Street. 

Q. Northeast? A. Northwest. 

Q. 1924 L Street, Northwest? A. Yes. 


Mr. Slattery: Are you ready, Mr. Commissioner? 

The Deputy Commissioner: Yes. 

By Mr. Slatterv: I 

Q. Now, Mr. Gaffney, just tell the Commissioner how 
long you have been in the city of Washington. | 

Mr. Hall: What difference does it njake? 

84 Mr. Slattery: I just want to give the date. The 

Commissioner may have been surprised as to his 
answer, not knowing what his address is. I vtont him to 
explain about that. 

Mr. Hall: All right. j 

i 

i 

By Mr. Slatterv: i 

» * 

j 

Q. How long have you been in Washington? j A. I have 
been—I came here about the 28th of July. 

Q. July 28, 1930? A. Yes. 

Q. Are you working now? A. Yes. 

Q. You are working now? A. Yes, sir. 

Mr. Slattery: That is not important. I did not think 
vou were working. 


Bv Mr. Slatterv: 

» * 

Q. Are you living at 1924 L Street now? A. No, sir; I 
am living on L Street, betwixt Eighteenth and Nineteenth. 

Q. Do you know the number? A. I know it, but I forget 
it. I never thought it necessary to bring it down, but my 
mail goes to her house (indicating Mrs. Burris). 

Q. I see. I am going to ask you about the morning of 
August 5th. Do you recall seeing Mr. Burris on that 
85 date, on that morning? A. Yes, sir, I $aw him. 

Q. Now, how did you come to meet Mrj Burris on 
that morning? A. Well, as near as I can tell vou- 

Q. (Interposing.) Just tell the Commissioner, now. A. 
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As near as I can tell you, the night before, it was on 
Monday afternoon lie died, I think on Tuesday, he came 
home, I think, on Sunday from his work down to the Beach, 
some place, where he was working, and he says: ‘‘Mr. 
Gaffnev”, he savs, “I am glad to know vou.” I said “Yes”. 
He said: “Do vou think there will be anv chance to get 
a job with you?” I said: “I am quite sure that you can”. 


By the Deputy Commissioner: 

Q. And that was Monday afternoon? A. That was Mon- 

dav afternoon; I think he died on Tuesday. I said: “All 
* 7 *> 

you have to do in the morning, when you go to the job with 
me, I think I can get you the job.” So, sure, the next 
morning, he helped get up and fixed breakfast, and lie asked 
me to have breakfast with him and I said: “Oh, it is not 
necessary.” 

Mr. Hall: Of course, I object to all of this as being irrele¬ 
vant and immaterial. 

Mr. Slattery: It is only- 

• * 

The Deputy Commissioner (interposing): It is his 
86 wav of telling the story. 

Mr. Slatterv: Yes, it is his wav of telling the story. 
The Witness: I went over and got lunch and I then got 
in a cab and went out to the job. When he got to the job 
the first foreman he met was Mr. Carter, and Mr. Carter 
told him that he could not put him to work right away but 
to wait until Mr. Hooks came, and, when Mr. Hooks came, 
about eight o’clock, he put him down to work at eight 
o’clock. He was up on one side of the street working, load¬ 
ing rock on the truck and I, I was over on the other, and I 

heard somebody about eleven or eleven-thirty sav “One of 

• • • 

your men fell out.” I stayed. I did not pay any attention 

to it. I knockec off for lunch and he was laving five or six 

feet from the water barrel. I could not tell exactly what 

* 

kind of shape he was in but they called the ambulance up, 
and after it got there I put him in the ambulance and they 
sent him to the hospital. 


By the Deputy Commissioner: 

Q. How far were you working from him? A. I was 
working from him, I guess, half a block. 
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Q. Half a block? A. Yes, sir. About half a block. 
That’s as near as I can get it. He was on one end of the 
street and I was on the other. 

I 

By Mr. Slattery: 

Q. You saw him working, did you, Mjr. Gaffney? 

87 A. Yes, I know he was working. I seen | him. 

Q. You saw him working? A. Yes. , 

Q. How was he working? A. He had a shovel, an ordi¬ 
nary shovel, like the rest of the men, loading rock in the 
wagon. 

Q. I mean was he working fast or slow? A. Yes, he had 
a pretty good gait on him; all of them had to keep moving 
on the job, keep going; he was not running at all,!you know; 
he was doing right well, like the rest of them. j 

Q. Now, when was it you say you saw him,! after you 
heard that somebody had fallen out? A. I gujess it was 
around eleven o’clock, I heard someone sav: “One of vour 
men fell out.” T don’t know who it was; I did not know 
any of the men on the job especially, and I did not pay no 
attention. I worked on to twelve o’clock and I went down 
to the water barrel and he was laying five or sixj feet from 
the water barrel. 

Q. Who was around him at that time? A. Oh, three or 
four ladies, two or three men. They wiped his! face, and 
were putting ice at him, and everything, trying tb cool him 
off, I guess; and, when I went there, I pushed onb back and 
put him on the stretcher and put him in the ambulance. 

Q. You helped to put him on the ambulance? A. 

88 ves. I 

Q. These ladies that you say were thebe. What 
were they doing? A. They were putting ice on jliis wrists 
and head and on his chest; there was five or six pf them on 
both sides of him. I did not pay no attention to jthe ladies 
at all. I did not know anybody on the street, ij was just 
working. 

Q. Now, let me ask you—you knew Mr. Burris? A. Yes. 

Q. I will ask you to look at this picture, and psk you if 
you can identify that picture (handing a photograph to the 
witness). A. (After examining the photograph.) Yes, 
that is him with his wife. 

Q. That is a picture of Mr. Burris? A. Yes, it is. 
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Mr. Slattery: I want to introduce that in evidence. 

Mr. Hall: Let’s have some information as to when it was 
taken. 

Mr. Slattery: Yes, indeed. 

Mr. Hall: It may have been taken twenty-five years ago. 

Mr. Slattery: If you want, I will ask- 

The Deputy Commissioner (interposing): I see no ma¬ 
terial reason for it. 

89 Mr. Slattery: The reason for putting it in is this: 
Some of these witnesses here do not know his name, 

and I want to have something to identify the man with. 

Mr. Hall: If that is to identify him as Mr. Burris, I have 

no objection to its use for that purpose, but if it is offered in 

evidence, then I want to know when it was taken. 

Mr. Slatterv: All I want to do is this: Some of the wit- 

nesses do not know his name. I think thev can identify his 

* * 

picture. That is the only purpose. 

The Deputy Commissioner: Confine your examination to 
that, then. 

Mr. Slatterv: And, Mr. Gaffnev knew him and knows this 
is his picture, and that is the only purpose of it. I will 
hook it up anyway, without that, but it may help the Com¬ 
missioner in the matter. 

The Deputy Commissioner: All right, go ahead. 

Bv Mr. Slatterv: 

•> V 

Q. Now, Mr. Gaffney, do you recall Harvard Street, 
where this work was being done, was there any shade along 
that street? A. Yes, sir, there is shade on that street. 

Q. Big shade trees? A. Yes, sir, large trees. 

Q. On Harvard Street? A. Yes. 

90 Q. Now,' what was the condition where the men 
had to work? A. Well, the trees, I guess were fifty 

or sixty feet apart, and on one side of the street there 
was- 

Q. (Interposing.) What side of the street was that? A. 
On the left side, going up. 

Q. The north side of the street? A. Yes. 

Q. Where was Mr. Gaffney working? On what side of 
the street was Mr. Gaffney working? A. Up near Georgia 
Avenue. 
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I 

Mr. Hall: You mean Mr. Burris, don’t you? 

Mr. Slattery: Yes. j 

i 

I 

By Mr. Slattery: j 

Q. What side of the street was Mr. Burris pn? A. Oh, 
I don’t know what side of the street Mr. Burras was on, I 
know he was working around there. ! 

Q. You were talking about the left and the! right-hand 
side of the street. What side was he working pn? A. The 
left side at that time. 

Q. The left side? j 

! 

j 

By the Deputy Commissioner: j 

Q. That would be the north side; the left side 'going east? 
A. Yes. ! 

91 Bv Mr. Slattery: i 

Q. On the north side of the street were there anv shade 
trees ? j 

The Deputy Commissioner: I do not think lip said that, 
no. 

I 

By Mr. Slattery: ! 

i 

Q. Where was the shade tree? A. It was on the left 
side, going up; it was scattered; not many were on that 
side. 

i 

i 

By the Deputy Commissioner: 

j 

Q. Were there trees on the north side of the street? A. 
You know where the Power House is, over therp? 

Mr. Slattery: He don’t know the localitv. 

The Deputy Commissioner: I know about where. 

The Witness: On the street, as you are going; that way, 
on the side of the street the trees are about twenty-five feet 
apart. 

By the Deputy Commissioner: 

i 

Q. On which side of the street, the right? A\ Right on 
that side, the trees are really scattered fifty or seventy-five 
feet, about like that, as though some had died between it. 
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Q. That is on the north side of the street? A. That is 
where he was working, ves. 

Bv Mr. Slatterv: 

• mr 

92 Q. That is just it; that fixes that. Now, there 
were ladies treating him when vou came down there? 

A. Now, from the way he was working, he would fall- 

Mr. Hall (interposing): I do not see that that is at all 
material. 

The Deputy Commissioner: Just a moment. 

Bv the Deputv Commissioner: 

Q. You were not there when he fell? A. No, sir. 

Q. If you want to, you can testify to the way you saw 
him laving. That is ail right. 

Mr. Slattery: That is all, Mr. Hall. 

Cross-examination. 

Bv Mr. Hall: 

«r 

Q. You were working at one end of 1 lie street and he was 
at the other end, vou sav? A. Yes, sir. 

Q. And you say that Mr. Hooks came along and gave him 
a job, put him to work? A. I saw him too, when he started, 
and Mr. Hooks hired him. 

Q. Did you seei him after that? A. Not until he had 
fallen. I saw him laving out. 

Q. Aside from seeing him when he first went to 

93 work, vou do not know whether he was on one side of 
the street or the other? A. That is how I came to 

see him. I went up the street to see did he get on the job. 

Q. When was that ? A. About half-past eight or nine 
o ’clock. 

Q. Now, from half-past eight or nine o’clock, you did not 
see him again until you found him laying on his back up 
there against the water barrel ? A. That is right. 

Mr. Hall: That is all. 

Redirect examination. 

Bv Mr. Slatterv: 

•> * 

Q. Did vou not state that vou saw him working when vou 
were standing up the street, when you were working; you 
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could see him down the street? A. No, he was too far from 
me. I was at one end of the street and he was on! the other; 
there was four men loading the truck, four men on the job 
he was on, and the gang I was in there was ten oij fifteen all 
around but after he went out on the job with me, I walked 
down there about half-past eight or nine o'clock, to see if 
he got work and I saw where he was working, loading the 
rocks on the trucks on the job. 

Q. He was loading the rocks on the truck at the 

94 time you were there? A. Yes, sir; the next time I 
see him he was laying out speechless. 

I 

By the Deputy Commissioner: 

Q. When you went to work with him in the morning, did 
he appear to be sick or a well man? A. As jnear as I 
could see, lie looked as healthy as 1 did; he Hooked as 
healthy as I did, and he ate breakfast. 

Q. Did you hear him complain about anything!? A. No. 
Q. Did you see him eat his breakfast? A. Yesj. 

Q. Did he eat hearty? A. He ate a couple of eggs, a few 
slices of bacon and a couple of rolls—that is enough for 
anv man to eat at breakfast. 

Q. As far as you know, he was all right ? A. As far as I 
know he was all right; he seemed to be as hard aj> I was. 

Q. When you were working during the morning, did you 
notice the heat particularly? A. The heat was pretty hot; 
I was kind of used to it, from the spring; but he may have 
just gone out there and was fresh in it. 

Q. He might have felt it more than you, is thgt it? A. 
Yes. 

_ i 

95 Q. Did you really feel the weather? A. It was 
kind of tight on me that day, but I know how to dodge 

the heat. 

Q. Were you more in the shade than he was? A. No, sir, 
I was not anv more in the shade than he was. I was work- 
ing according to the sun, the way the sun is shinning. As 
soon as I get too hot, I ain’t going to try to outdo tjhe sun. 

Q. It was hot, though? A. It was hot for everybody. It 
was hot with the foreman and he was standing in the shade. 

Bv Mr. Hall: ! 

* 

i 

Q. It was hot while you were eating your lunch, jthat day, 
wasn’t it? A. Yes. I was in the shade then and I can tell 
you it was hot for the foreman too. 


i 
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Q. It was hot for everyone, as far as you know? A. Yes; 
you could ring the water out if you liked; it was hot all 
right. 


By Mr. Slattery: 

Q. Mr. Gaffney, when you were working like that in the 
sun, is there some sort of a gait that you take in working? 
A. Yes, sir. If it is good and cool, you can work pretty 
well, at pretty good speed, but if it is hot, you have to slow 
down, as long as you don’t fall down; when it gets 

96 pretty hot, you have to slow up. 

Bv Mr. Hall: 

* 

Q. You had known Burris only about a week, is that so? 
A. I was in the house nine days to the day he died. 

Q. Well, you say you came to Washington on the 28th of 
Julv? A. Yes. 

Q. And this occurred on the 5th of August? A. Yes. 

Q. Had Mr. Gaffney been employed or had he been work¬ 
ing at anything at all during that time? 

Mr. Slattery: Mr. Burris, you mean? 

Bv Mr. Hall: 

«/ 

Q. Yes, Mr. Burris. 

The Deputy Commissioner: He told you that he came 
here from Colonial Beach. 

The Witness: He came up here from the Beach; he asked 

me could I get him a job with me where I was working. 

The Deputy Commissioner: That is not according to his 

testimonv: He came home on Sundav and on Mondav lie 
* % • 

asked for a job. 

Bv Mr. Hall: 

Q. What work had he been doing? A. As near as I un¬ 
derstand, it was hotel work, as near as I know. 

97 Mr. Hall: That is all. 

(The witness thereupon was excused and retired from the 
witness stand.) 

Mr. Slatterv: He mav stav in here ? 

•r V V 

The Deputy Commissioner: Yes. 
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Thereupon Theodora Whittengton was called cis a witness 
for and on behalf of the claimant and, having been pre¬ 
viously duly sworn, as above indicated, was examined and 
testified as follows: 

Direct examination. 

i 

i 

By Mr. Slattery: j 

i 

Q. State your full name for the record. AJ Theodora 
Whittengton. 

Q. And your address ? A. 741 Hobart Street J 

Q. Now, Mrs. Whittengton, where do you live?| You have 
here address ? 

i 

The Reporter: Yes. 

Q. I want to ask you if you can, I want to direbt your at¬ 
tention to the month of August, the early part 6f it, and I 
want you to tell the Commissioner whether or pot you re¬ 
member a man being overcome as a result of his [work. 

j 

Mr. Hall: I object. 

The Deputy Commissioner: Strike that j I do not 
98 want that conclusion. 

Mr. Slattery: I want to bring this down.! 

The Deputy Commissioner: All right. Get at jit in a di¬ 
rect way. ! 

* 


By Mr. Slattery: 

I 

Q. Where were you—do you remember being oil Harvard 
Street in the early part of August? A. I was thfere almost 
every day in August. 

Q. Most every day in August? A. Yes. 

Q. Where were you on Harvard Street? A. 769. 

Q. What is the address? j 

Mr. Hall: At what time? j 

Mr. Slattery: I will get to that. 

The Witness: I was there for the day. I was there 

mostly all the day. I got up there the latter part of the 

morning. 

© 

By the Deputy Commissioner: 

Q. What day was that ? A. The day I was talking about 
is the day the gentleman was hurt. 
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By Mr. Hall: 

Q. What is the address you were at ? A. 769. 

99 Mr. Slattery: 769 Harvard Street, she was at. 

She lives at 741 Hobart Street. I want to show that 
she was on Harvard Street at this particular day. 

The Deputy Commissioner: All right. 

Bv Mr. Slatterv: 

•> •/ 

Q. You were at 769 ? A. Yes. 

Q. Who lives there? A. Mrs. Ethel Murray. 

Q. In the early part of August, while you were at 769 
Harvard Street, do you remember anything happening to 
anv of the men working in the street there? A. Yes, I 
remember the day this gentleman fainted; I should say he 
fainted—he fell out in the street. 

Q. He fell out. 

Bv Mr. Hall: 

& 

Q. You sav he fell out into the street? A. You know; he 
fell. 


Bv Mr. Slatterv: 

Q. Now, Mrs. Whittengton, I am going to direct your at¬ 
tention—do vou know Mr. Gaffnev here? A. I do not know 
+ •> 

him. I remember him as being the gentleman that someone 
said his people should be notified; he said he would notify 
the wife, something like that. 

Q. Now, what were you doing, if anything, when 
100 the man became overcome? A. Well, I was sitting at 
the window, on a davenport. 

Q. Tell the Commissioner here, just where you were. 

Bv the Commissioner: 

Q. And what you saw. A. There are two windows like 
that (indicating), and the davenport goes across the two 
windows. I was sitting on the end of the davenport watch¬ 
ing the men in the street, working. Ethel was washing the 
dishes, or some of them. I was watching them everv dav 
for a while and this gentleman came, a fellow, one of them 
came in there and said that a man had fainted, and I went 
out and looked at them. 
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Q. Did you see him fall? A. Yes, I saw him fall. 

Q. You saw him fall? A. Yes. 

i 

i 

By Mr. Slattery: j 

Q. Will you please tell the Commissioner just! when you 
saw the men working in the street, and what you saw? A. 
Well, at the time, most of them—there was a grciup of men 
working down directly in front of EthePs housje, you can 
call them the Pepco men, and a group below them, and a 
group all along on the other side of the street, j and there 
was a hole about that big (indicating) and on this; side there 
was a big hole- 

The Deputy Commissioner (interposing): Right 

101 next to the house where you were? 

The Witness: Yes; and below where J was this 
man was working, I presume with a pick or a spacjle- 

Mr. Hall (interposing): I object. 

By the Deputy Commissioner: 

I 

Q. Did you see him? A. I do not know the particular 
instrument, but he had some sort of an instrument; I think 
it was one of those long-handled shovels. 

Q. You don’t know if it was a spade or a shovel? A. No. 

By Mr. Slattery: 

Q. Go ahead. A. And, in front of EthePs house, a little 
below, on the street, was a barrel of water, or a \yater bar¬ 
rel, and as soon as he went across to get some water, he fell, 
I imagine- 

i 

The Deputy Commissioner: Never mind what you 
imagined. What did you see? 

i 

By Mr. Slattery: 

Q. Yes, what did you see? A. He fell, and sonjie fellows 
rushed and picked him up. 

Q. He fell in the street? A. At the side of the street, and 
in the middle of the street—you see, he fell at the side of 
the street, not in the middle, but in the street. 

102 Q. On the pavement? A. Well, it was not where 
he fell, but it is where it is now. 
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By the Deputy Commissioner: 

Q. Did you see the water barrel? A. Yes, I saw it. 

Q. Where was that? A. Under a tree in front of Ethel ? s 
house. 


By Mr. Slattery: 

Q. You tell the Commissioner just what you saw there, 
what did vou do after the man fell? A. After the man fell, 
after he fell, I went down and looked at him and I told 
Ethel, 4 ‘Give me a rag and some ice; the man has fainted; 
it looks like he has had an epileptic fit.” 

Mr. Hall: I object to that. 

By the Deputy Commissioner: 

Q. Are you a trained nurse? A. No, I am not. 

The Deputy Commissioner: That will be stricken out. 

Bv the Deputy Commissioner: 

Q. You asked for a rag and some ice? A. Yes. 

Q. What did you do then? A. Ethel cracked some ice 
in the towel and put it back on his head, and she 
103 looked at him and we put the ice to his lips, and we 
called an ambulance, and that gentleman (indicating 
Mr. Kelley) came across the street afterwards. 

By Mr. Slattery: 

Q. Did you see that gentleman there before that? A. 
No, not before that. I saw him when the man was working 
there. He had on a blue shirt. I noticed him on the street. 

Q. Who else did anything, if anybody? A. The lady 
across the street brought a piece of ice. 

Q. Just describe all those things to the Commissioner. 
A. I do not know who she was. 

Mr. Hall: My objection goes to all of this; it is absolutely 
immaterial. 

The Deputy Commissioner: I think most of it is. 

I would like you to find out just what happened; confine 
yourself to the point at issue as close as you can. 
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By Mr. Slattery: 

Q. Now, Mrs. Whittengton, you saw that mhn and at¬ 
tended to him? A. Yes. 

Q. You immediately attended to him in the street? A. 
Yes. | 

Q. Look at that and tell us if that is the same man (hand¬ 
ing the witness the photograph heretofore referred 

104 to). I presume it was taken around- 

The Deputy Commissioner (interposing): Never mind 
what; never mind when it was taken. 

The Witness: He looked a little older than that to me. 

By Mr. Slattery: | 

Q. What kind of a- 

Mr. Hall (interposing): I did not get the answer. 

The Reporter (reading): 44 He looked a little older than 
that to me.” 

| 

By Mr. Slattery: j 

I 

Q. Was he light or dark colored? A. It was sjort of his 
complexion, or a little lighter than Mr. Gaffney’s; he had 
grey eyes. 

The Deputy Commissioner: Never mind; we db not need 
all that. 

! 

By Mr. Slattery: 

Q. Now, you saw him working? A. Yes; I saw him work¬ 
ing. j # 

Q. And that was—what kind of w T ork was he doing when 
you saw him working? A. He had a long-handled thing, 
or shovel, digging there. 

Q. What kind of a trench was he digging, how deep a 
trench was he digging? A. It was not quite as deep as that 
(indicating). 

The Deputy Commissioner: She is indicating about 
eighteen inches. 

105 Mr. Hall: I object to the form of the question, of 
course. There has been no evidence whatever that 

i 

there was any trench here. 

Mr. Slattery: This girl is merely testifying -j- 
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The Deputy Commissioner (interposing): What she saw. 

Mr. Slattery: And that is her statement on it; whether 
there was any evidence before or not, this is valuable evi¬ 
dence and good evidence. 

The Deputy Commissioner: Go ahead. 

By Mr. Slattery: 

Q. Now, what kind of a day was it, Mrs. Whittengton? 
A. Well, it was extremely hot. 

Q. How do you know that ? A. I did not work. It was 
too hot to work that day. 

Q. You did not even work that day ? A. No. 

Q. Now, on that side of the street, where the men were 
working, are there any shade trees? A. I would not call 
them shade trees; they are little small trees, but there are 
no shade trees there. 

Q. The men were pretty well exposed to the sun there? 
A. On that side of the street, yes. 

Q. On that side of the street? A. Yes. 

106 Mr. Slattery: That is all. 

* 

Recross-examination. 

Bv Mr. Hall: 

Q. When did you first see this man? A. The man that 
was hurt, you mean? 

Q. Yes. A. Well, I noticed him out there; the first time I 
ever saw him was there, working. 

Q. What attracted your attention to him? A. He was 
working along with about three fellows there with him, and 
a fellow that did not have on any shirt, a white man, was 
along there with him. 

Q. How many men were working there together? A. 
Down there together, there was three or four men. 

Q. And he was across the street from you? A. Well, I 
would not sav “across the street”, but slightlv down the 
street, right there where I am sitting, right about from 
where I am sitting, over to where you are now. 

Q. On the same side of the street as you, or on the other 
side, or in the middle of the street ? A. On the same side as 
I was on. 
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i 

Q. And you were on the south side of the street? A. On 
the north side. i 

Q. What is the number of the house! A. 769. 

107 Q. 769? A. Yes. j 

Q. An odd-numbered house? A. Yes. 

Q. On the north side of the street? A. Yes. 

Q. You said the water barrel sat in the shade, under a 
tree? A. Well, under the tree; but it has no shade under 
the tree. 

Q. Is there no shade along there at all? A. Up the street 
there are some trees, larger than those; these 'trees were 
only planted two or three young trees, just blooming out. 

Q. How about the other side of the street? A.j There are 
not any trees directly on that side of the street, j only down 
from the street, toward the corner, I think there; is one and 
further up the street is one. 

Q. There are only two trees on the south side of the 
street, there? A. There are more than two trees but I 
could not say exactly how many, but not maijy directly 
where he was working. 

Q. What did he do when he started over toward the water 
barrel? A. Well, he just fell, that is all. j 

108 Q. He fell immediately? A. No, he did not fall 
immediately. 

Q. Oh. Did you see him when he started across to the 
water barrel? A. No, I did not see directly him start¬ 
ing; he was going toward the water barrel anil stagger¬ 
ing when he fell. 

Q. He was going toward the water barrel? A!. Yes. 

Q. When you saw him? A. Yes. 

Q. How far was he from the water barrel? ;A. About 
the distance of this room. 

Q. The length of the room? A. Yes. j 

Q. Did he have anything in his hand? A. He had a 
spade in his hand. 

Q. What? A. A long-handled shovel. 

Q. You are sure he had a long-handled shovel? In his 
hand? A. I cannot say shove-; I do not know j what the 
instrument is. 

Q. It may have been a hammer? A. No, it was not a 
hammer. 

i 

5—5512a 


i 
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109 Q. Might it not have been an axe? A. No, it was 
not an axe. 

Q. It might have been a crow-bar? A. I would not call 
it a crow-bar, even. 

Q. In other words, you don’t know just what it was? A. 
I know it was an instrument. 

Q. You know it was something that he had in his hand, 
but you don’t know what it was? A. It appeared to be 
a shovel, from what I saw of it. 

Q. Do you know the difference between a shovel and a 
spade? A. No, I don’t. 

Q. It might have been a spade also? A. It was a long- 
handled instrument, whether it was a shovel or a spade 
I don’t know. 

Q. Could it have been a fork? A. What kind of a fork? 
Q. Well, a long-handled fork. A. A big fork, vou mean? 
Q. Yes. A. No. 

Q. It was not that? A. No. 

Q. You are stire of that? A. I know it was not 
that. 

110 Q. How long had you seen him before he started 
toward the water barrel? A. I judge an hour; I was 

noticing the men on the street. 

Q. You did not pay any more attention to him than to the 
other men? A. No, I did not. 

Q. You don’t know exactly what he was doing before he 
started toward the water barrel? A. No, I had seen him 
working, and I noticed him. 

Q. All you know is that he was with the gang and was 
working? 

Mr. Slattery: Let her answer the question. 

By the Deputy Commissioner: 

Q. How did you recognize him? A. I noticed him first— 
he had a hat like this gentleman has; but his harf was a hat 
—and a couple of fellows did not have hats, but caps on: lie 
had a hat; the other ones had caps, and this white fellow 
did not have any shirt at all; he was in his B. V. D. sleeves. 
I said to Ethel- 

Mr. Hall (interposing): I object to what she may have 

said to somebodv. 

* 
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The Deputy Commissioner: You may tell what your ob¬ 
servation was, but not what you said to Ethel or to anyone 
else. 

By Mr. Hall: j 

i 

Q. There was not—you say you were directed or 
111-116 attracted to him by the fact that he was wearing a 
hat? A. Yes. j 

Q. That was the only thing that attracted you to him? 
A. Yes, at the time. i 

Q. Was he working any harder than the! other men 

around there? A. I cannot say. 

Q. He was working just the same as the other people 
were? A. Yes. 

Q. And it was hot out there in the street? A. Yes. 

Q. Where you were, was it hot? A. Yes. | 

Q. It was not hotter out there than where you were ? A. 
Yes, it was hotter out there than where I was because it was 
directly in the sun; we were in the house with ithe window 
open. 

Q. It was not any hotter than when you came from 
Hobart Street to Harvard Street? A. No, because I came 
from that way, where it is the street. 

Q. It is just as hot going through the alley, too, as it is 
in the street? A. Yes. 

Mr. Hall: That is all. 

i 

i 

• • • • • # • 

| 

117 Dr. Ferdinand A. Miles was called as aiwitness for 

! 

and on behalf of the claimant and was! thereupon 
duly sworn by the Deputy Commissioner and was exam¬ 
ined and testified as follows: | 

i 

! 

Direct examination. 

' By Mr. Slattery: j 

Q. Your name is? A. Ferdinand A. Miles. 

Q. And your address, Doctor? A. 1025 Lamont Street, 
Northwest. | 

Q. 1025 Lamont Street? A. Yes. 

Q. You are a Doctor of Pharmacy? A. Yes. j 

* 

i 
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By the Deputy Commissioner: 

Q. Of what school are you a graduate and in what year 
did you gradute? A. Howard, 1918. 

By Mr. Slattery: 

Q. Doctor, in August, 1930, did you have any place of 
business in the District of Columbia? A. I did. 

Q. Where was that, Doctor? A. On the corner of Sher¬ 
man Avenue and Harvard Street, the Northeast corner. 

Q. Now, in the early part of August, 1930, do you 

118 recall any incident of a man working in the street, 
in Harvard Street? A. Yes, I do. 

Q. What was that, Doctor? A. One of the men was work¬ 
ing — the street, digging in the street, and he was over¬ 
heated and- 

Mr. Hall (interposing): I must object to that. This man 
is a pharmacist and not a physician. 

Mr. Slattery: I think it lies within common knowledge of 
a man, that he was overheated. It is not necessary for anv- 
one to be a physician to say that. 

By the Deputy Commissioner: 

Q. Just the condition he was in; we will rule out the con¬ 
clusion that he was overheated. What was his condition? 
A. He was working in the street and became verv weak and 

could not work anv more, and they carried him over on the 

• * » 

side of the store and laid him down, and I gave him a towel 
with cold water, and they got some ice from some of the 
houses; I could not leave the store. I could see him from 
the window. I told them to take him off the concrete. 

Q. As far as you know, there was a collapse? A. It was 
a collapse. 

By Mr. Slatterv: 

Q. Now, Doctor, did you see this man before the col¬ 
lapse? A. Yes, I did. 

119 Q. What was he doing, Doctor? A. He was dig¬ 
ging, digging a trench. 

Q. What side of the street was he on, Doctor? A. On 
the north side of the street. 

Q. And that was right near- A. (Interposing.) 

Right near the concrete; that is, the curb-stone. 
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i 

Q. That is near your store? A. Yes, right opposite the 
store. | 

Q. About what time of the morning or day was it, that 
this happened? A. It was near noon, shortly before twelve. 

Q. What kind of a day was it, Doctor? A. Very warm, 
exceedingly warm; in fact, it was a hot day, very warm. 

Q. And, on the north side of the street, bn Harvard 
Street, state whether or not there are any shac^e trees. A. 
On the north side? 

Q. Shade trees. A. Well, there is shade trees, but none 
just where he was working. He was not working in the 
shade. They carried him to the shade but he was not work¬ 
ing where it was shady. 

i 

Mr. Slattery: I believe that is all. ! 

j 

120 Cross-examination. 

By Mr. Hall: j 

Q. When did you notice this man, first, Doctor? A. You 
mean, after he became sick? 

Q. Yes. A. Well, when they put him on the $idewalk. 

Q. That is when you first saw him? A. Oh,jno, he was 
about in the street and he had been out there quite a little 
while. 

Q. There were a number of men out there? |A. No, not 
working together; just a few working together, j 

Q. I mean he was not alone? A. No, he waslnot. 

Q. What attracted your attention to him? A. I To him? 

Q. Yes. A. Well, nothing particularly attracted my at¬ 
tention to him. 

Q. He was just working in a group of men who were 
working there in the street? A. Yes, that is right. 

Q. You do not know what particular work this; particular 
man was doing? A. Yes, he was right in front] of me; in 
fact, I had been used to seeing the men there; they would 
come in the store to get things; I was standing at the 

121 window there. 

Q. How long before the man collapsed did you see 
him? How long had it been since vou had seen him there? 
A. Well, in fact, I had seen him shortly before that. 

Q. You did not actually see him collapse? A. jNo, I saw 
them bringing him over. I did not see him when he col¬ 
lapsed, but they were bringing him from where he was 
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working, from out in the gutter, and then I talked with the 
timekeeper concerning him, and he told me; he also said he 
was very sorry that the man did not stop working before he 
became overheated; he said, “I would have given him half 
pay.” 

Q. Who said that? A. The timekeeper. 

Q. Which timekeeper? A. They only had one time¬ 
keeper there. 

Q. Is that the man sitting here (indicating Mr. Kelley)? 
A. No, it is not. 

Mr. Hall: I object and move to strike that out. 

The Deputy Commissioner: Yes. 

Bv Mr. Hall: 

*0 

Q. It was hot all over the District of Columbia that day? 
A. I imagine so. 

Q. It was hot on people walking in the streets, along the 
sidewalks? A. Yes, it would be. 

122 Q. It was during the hot spell we had last sum¬ 
mer? A. Yes. 

Q. It was hot in your store? A. Not hot enough for 
anyone to become overheated. 

Q. It was hot on anybody going through the streets on 
business that day? A. Yes; it was warm and quite hot. 

Mr. Hall: That is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Mr. Hall: I would like to make one further motion in 

connection with this: I want to move to strike the Doctor's 

testimony on the ground that there is no evidence that the 

man who he saw fall was the person under discussion; that 

there is no evidence that it was the dav on which this man 

•/ 

fell, and so it is incompetent, irrelevant and immaterial. 

The Deputy Commissioner: I think that it is true. It 
was not connected up. 

Mr. Slattery: Let me put the Doctor back on the stand, 
then. 

The Deputy Commissioner: All right. 

Thereupon Dr. Ferdinand A. Miles, the witness who had 
just been examined, resumed the stand for further ex¬ 
amination: 
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123 By Mr. Slattery: | 

Q. What day of the week, do you recall what day of the 
week it was that that happened? A. I am sorry 1 do not 
recall the date. 

Q. Do you remember seeing anybody there, any of these 
women that attended this man that was overcome? Do vou 
remember seeing any of those people there? A- Yes, I do. 
Q. Do you know any of them? A. I do. 

Q. Can you see any of them here present today? A. 
Yes, the lady there came from on the outside j (indicating 
Mrs. Whittengton). 

Q. And you identify Mrs. Whittengton as lone of the 
ladies who attended the man on the street? A. Yes, she 
was one. 

Q. Did you sec what she was doing? A. Nb, not any¬ 
thing; there was quite a few people doing it. A|lady living 
the second door from me got the water. 

Q. The man you are speaking about who was overcome 
is the man that this lady was attending to on Itlie street? 
A. That is right. ! 

i 

Mr. Hall: I, of course, object to all this questioning on 
the ground that it is part of the case in chief hnd should 
have been brought out in direct examination. It is 

124 not proper redirect examination. 

The Deputy Commissioner: We are not bound by 
the common or statutory rules of evidence. 

i 

i 

! 

By the Deputy Commissioner: 

j 

I 

Q. Did you see the man? A. I saw him. 

Q. Would you recognize his picture if you saw it? A. 
I think that I would. 

Q. Can you state whether or not that is the m?jn? (Hand¬ 
ing to the witness the photograph heretofore referred to.) 
A. (After examining the photograph.) That looks some¬ 
thing like him; he was in his working clothes. 

Bv Mr. Hall: ! 

mt 

Q. You cannot be sure, Doctor, whether this is the man 
or not? A. I would not swear to it. 

i 

| 

i 

i 

i 

i 

i 

! 

i 

i 

i 


i 
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By the Deputy Commissioner: 

Q. Do you know his name? A. Only by seeing it in the 
newspaper. 

By Mr. Slattery: 

Q. You did see it in the newspaper? A. Yes; I saw it 
the same day. It was in the paper stating that he had died 
at the hospital shortly after that. 

Mr. Hall: I object to that as being purely hearsay. 

By Mr. Slattery: 

125-135 Q. Do you remember the name that you saw in 
the newspaper? 

By the Deputy Commissioner: 

Q. What name was it? A. I think it was Bridges or 
Burgess, or something like that. 1 remember it was the 
same person they described. They told where he died and 
everything. I knew it was the same person. 

Q. Did he die the same day? A. Yes, and the same 
hospital that they took him away to. 

(The witness thereupon was excused and retired from the 
witness stand.) 

136 Claimant’s Exhibit No. 1. 

H. S. Middlemiss. 


Form DCCA-362. 

Leave this space blank. Case No.: 4306-2. Insurance 
Carrier’s No.: 4. 

District of Columbia Workmen’s Compensation Act, Office 
of Deputy Commissioner, Washington, D. C. 

Claim for Compensation in Death Case bg Widow and/or 
Children under the Age of Eighteen. 

I hereby make claim for compensation arising out of the 
death of Allen Burris, who died on Aug. 5, 1930, at Emer¬ 
gency Hospital, as a result of injury sustained on Aug. 5, 
1930, at -, in the employ of Union Paving Co., whose 
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I 
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address is unknown to me. Deceased left the following 
children who were under 18 years of age at the itime of his 
death: 


Names. 


Date of birth. 


These questions should be answered where thb widow is 
claiming compensation: 


Widow was born on (Date) June 15, 1895, at (Place) 
Chester, S. C. 

Widow was married to the deceased on March 15,1923, at 
(Place where married) 1757 Tea St. N. W., byj(Name or 
title of person performing ceremony) Rev. W. II. Brooks. 

Last physician or hospital: (Name and address) Dr. J. 
R. Nevett, Coroner, District of Columbia. 

Name of undertaker: Ambrose B. Bovd; Addfess: 1840 
L St. N. W. " | 

Amount of undertaker’s bill: $360.00; Amount paid, if 
any: $-. 

By whom paid: (Name)-. I 

Dated this 22 day of Aug., 1930. i 

Witness: EMMA (Her X Mark) BtRRIS. 

(Signature of Claimant.) 
Address: 1924 L St. N. W. I 

A. B. BOYD, 1840 L St. i 

S. SCALT, 1024 19th St. ! 

■ 

i 

i 

Affidavit. 


District of Columbia, ss : 

7 i 

On this 22nd day of August, A. D. 1930, personally ap¬ 
peared before me the above-named Emma Burris and made 
oath that the answers bv her above named and subscribed 
are true. j 

[seal.] EDW. AVARI^O, 

Notary Public. 

Address: 2603 Sherman Ave. N. W. I 

Received Aug. 25, 1930. D. C. C. A. 










74 


THE FIDELITY AND CASUALTY COMPANY 


137 Eq. 52529. 

Emma Burris 
v. 

Ho AGE. 

Filed Jul. 10,1931. 

Marriage License. 

No. 115,534. 

To Rev. Walter!H. Brooks, authorized to celebrate mar¬ 
riages in the District of Columbia, Greeting: 

You are hereby authorized to celebrate the rites of mar- 
riage between Allan F. Burris, of Washington, D. C., and 
Emma Robinson, of do., and, having done so, you are com¬ 
manded to make return of the same to the Clerk’s Office of 
the Supreme Court of said District within ten days, under 
a penalty of fifty dollars for default therein. 

Witness my hand and seal of said Court this 15" day of 
March, Anno Domini 1923. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Cleric , 

By W. A. KROLL, 

Assistant Clerk. 

Return. 

No. 115,534. 

I, Rev. Walter H. Brooks, who have been duly authorized 
to celebrate the rites of marriage in the District of Colum¬ 
bia, do hereby certify that, bv authority of license of corre- 
sponding number herewith, I solemnized the marriage of 
Allan F. Burris and Emma Robinson, named therein, on 
the 15" day of Mar., 1923, at 1757 T St. N. W., in said 
District. 


Address: 


WALTER H. BROOKS. 


l«m So. 1080—K 0tf1 


Station. 


U. & DEPARTMENT OF AGRICULTURE. WEATHER BUREAU 

MONTHLY METEOROLOGICAL SUMMARY 

WASHIN C IXML D. C. TSth meridian time. Month, August, 1930 



HI SS .0 790 1 Blank 71 

m *‘ ( | _I_I. 

TEMPERATURE 

Highest. 102; date. . 

Lowest. 65, intis _ 

Greatest daily range. 30, date.... 

Least daily range.... 11; date... 

Accumulated exceaa ( + ) or defi 

deacy (—) since Janaary 1. 

Average daily excen (-*-) or defi¬ 
ciency (—) since January 1. 

PRECIPITATION* 
Greatest this month in* 

5 min.11; date, 

10 min.21; date, 


. 579 I Blank 


PRECIPITATION—Continued 
Excess (+) or deficiency (—' this 
month as compared with normal. —3.3D 
Accumulated excess ( + ) or defi¬ 
ciency (—) since January 1.—12. <50 

Greatest snowfall in 24 hours. 0 

date.-. 

WEATHER 


Blank I Btt. Blk.! 


WIND 

Total movement (miles).3,263 

Average hourly velocity (miles).... 4.4 

Prevailing direction. NW. 

MISCELLANEOUS PHENOMENA 
(Dacasof) 

Frosts; Light,. . 

Heavy.i.. . 


30 min. 

1 hour.. 

2* hoars_ 


.11; date, 
.21; data, 
.33; date, 
.34; date, 
.37; date. 


(Number at day*) 


Auroras.. 

Halos: Solar, j.. , 

Lunar.L. 

... none 

Clear (scale 0 to 3). 

10 

... none 

Partly cloudy (scale 4 to 7). 

16 

6 

Cloody (scale 8 to 10). 

6 

Hail.none Sleet- 

... none 

With 0.01 inch or more precipitation 

5 

j Dense fog....;. 

... none 

With 0.26 inch or more precipitation 

1 

Thunderstorms. 

.. 27,20 

Total sunshine, boars. 

294.7 

! 



• "f, tnrtt amoofit too mall to atiffjTt 

tXozabsr hour* powthM snaihln*: 14.14.2: 19th. 19.7: 30th. 194: tor this month.<29.9. 


8. L. MOSBY, Weather Bureau. 

i (ovtat) 


55i 7- try t^ 


'.tial 




















































































































































COMPARATIVE DATA FOE THIS MONTH FROM THE RECORDS OF PREVIOUS TEARS 

Station, WASHINGTON D. C. Month. August, 1871 to 1930 


TEMPERATURE 

Highest this month, 106; dale, 6, 1V18. 
Lowest this month. 40; deles, 24,1800. 

PRECIPITATION 


fell this month in— 


6 minutes, .44; date, 1, 1020 

10 minutes. .73; date, 1,1020 

16 minntet, 1.18; date, 21, 1006 

30 minutes, 1.61; date, 21, 1906 

1 boor. 2.48; date, 24, 1906 

2 boon, 2.56; date, 24, 1006 

34 boon, 7.31; dale, 11-12, 1928 

Greatest snowfall in 24 boars this month 

sinoe 1888, amoantO.O; date,-. 

Greatest total snowfall this month since 
1888. 0.0; year.- 


A senes hourly Telocity (mites).. 5.0 

Prevailing direction. 8. 

Maximum velocity recorded for this 
month since 1871, S3; direction, 

N.; date. 6, 1878. 


WIND—Con tinned 
Greatest average velocity for whole 
month, 6.3; year. 1874. 

WEATHER 

Average number days this month— 

Clear. 

Partly dondy. 

Cloudy.. 

With 0.01 inch or more of precipi¬ 
tation. 

With 0.2S inch or more of precipi¬ 
tation. 

Greatest number of days this month 
with 0.01 inch or more of precipi¬ 
tation. 19; year, 1904. 

FROST 

Average date laat killing frost in 
spring. April 11. 

T steel date laat killing frost in 
spring. May 12, 1913. 

Average date first kilting frost in 
autumn. October 23. 

Earliest date of 6m killing frost in 
autumn, October 2, 1899. 


MEAN TEMPERATURE (T) AND TOTAL 

arrrA-noN <r> rot vm month 



«! 

H 


T. 

r. 


T. 

r. 

1*71 

77 1.6* 

ires 

74 

4. IS 

mi 

77 

7.r 

1872 

TV 4.77 

1XU 

76 

0.8J 

1912 

73 

i.ec 

1*73 

73 683 

IWi 

76 

2.32 

KIS 

74 

5.42 

1874 

78 1.81 

l«»4 

74 

TOO 

1*14 

76 

6.00 

I87S 

72 12.93 

tree 

r, 

1.36 

nu 

74 

7.00 

1*76 

76 4.17 

IW 

76 

2 66 

1*16 

73 

IB 

1K77 

2. 74 

18*7 

73 

3.36 

1*17 

76 

0.77 

>78 

73 A »*» 

IMVM 

77 

676 

TV18 

7* 

1.86 


7* 7.86 

18» 

78 

3.77 

1919 

74 

6 41 

1880 

73 iB 

1300 

10 

2.36 

1*30 

78 

670 

!881 

76 1.07 

1901 

76 

4. Ct 

mi 

73 

1.10 

1MIV 

74 4.44 

1W 

73 

vm 

IKS 

73 

60S 

!8R3 

72 68H 

lvra 

72 

6 02 

1221 

74 

XI* 

lhtH 

74 1.01 

1904 

71 

2.97 

1934 

76 

607 

:•*& 

73 64V 

1906 

74 

9.78 

1*28 

73 

x a* 

us* 

73 1 2.43 

isna 

76 

M.M 

1*36 

76 

3.60 

IfifH 

73 : 2.34 

1 HCC 

72 

4.34 

i*n 

70 

6*4 

1838 

72 ! 3.36 

1908 

73 

6.14 

i*» 

77 

16 41 

IftM 

76 : 3.07 | 

!V0» 

73 

XI7 

1*29 

74 

1.30 

lftWO 

74 : ft. 50 1 

:■ 

1910 

_ 

?4 

1.26 

i 

neo 

n 

0.62 


HOURLY TEMPERATURE 



AMOUNT OF PRECIPITATION FOR THE HOUR ENDING— 
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OF NEW YORK ET AL. VS. EMMA BURRIS, i 

I 



Clerk's Office, Supreme Court of the District of Columbia. 

i 

i 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify that the foregoing 
License and Certificate of Marriage are truly copied from 
Originals of Record on file in said Office. 

Witness my hand and the seal of said Court the 18" day 
of December, 1930. 


[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By MAUD R. RYNEX, 

Assistant Clerk. 

District of Columbia, to wit: 

I, Alfred A. Wheat, Chief Justice of the Supreme Court 
of the District of Columbia, do certify that the foregoing 
attestation by Frank E. Cunningham, Clerk of the Said 
Court, is in due form. 

Witness my hand and seal this 18" day of 
1930. 

ALFRED A. WHEAT, 


December, 


[seal.] 
Chief Justice . 


(Here follow photolithographed pages 138 an(J 138a.) 

139 Exhibit “B.” j 

United States Employees’ Compensation Commission, Dis¬ 
trict of Columbia Compensation District^. 

In the Matter of the Claim for Compensation under the Dis¬ 
trict of Columbia Workmen’s Compensation Act. 

i 

Case No. 4306-2. 


Mrs. Emma Burris, Claimant, 

i 

vs. 

Union Paving Company, Employer; Fidelity & Casualty 
Company of New York, Insurance Carrier. 

Compensation Order—Rejection of Claim . 

I 

Such investigation in respect to the above-entifled claim 
having been made as is considered necessary, and k hearing 


i 

i 

i 
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having been duly held in conformity with law, the Deputy 
Commissioner makes the following: 

Findings of Fact. 

That on the fifth day of August, 1930, Allen F. Burris, 
hereinafter referred to as “employee,’’ was in the employ 
of the employer above named at 818 Tower Building, Wash¬ 
ington, District of Columbia; that the employer herein was 
subject to the provisions of an Act of Congress approved 
May 17, 1928, entitled “An Act to provide compensation 
for disability or death resulting from injury to employees 
in certain employments in the District of Columbia, and for 
other purposes”; that the liability of the employer for com¬ 
pensation under said Act was insured by the Fidelity & 
Casualty Company of New York; that on said date while 
in the employ of the employer above named as a laborer 
and in the act of shovelling dirt and gravel, the employee 
herein became overheated and suffered a collapse at about 
10:30 or 11:00 A.M.; that the employee was taken to Emer¬ 
gency Hospital at about 12:30 P.M.; that after suffering 
said stroke, he lived about two hours, and that he died as a 
result of the heat stroke; that the employee was working 
on Harvard Street, N. W.; between Sherman Avenue and 
Georgia Avenue; that he was working in the open air with 
other employees; that at the time of his collapse, the ther¬ 
mometer registered nearlv 91° Fahrenheit; that the 
140 general public was subjected to the same heat that 
the employee herein was subjected to at the time of 
the collapse; that at the time of the occurrence of the heat 
stroke, the employee was not exposed to a hazard beyond 
that to which the general public was subjected; that the 
cause of the injury resulting in death to the employee was 
the general heat to which all the general public was sub¬ 
jected, and there was not shown to be any special hazard 
due to increased heat as a result of the occupation in which 
he was engaged at the time of the occurrence of such heat 
stroke; that the heat stroke resulting in the death of the 
employee did not arise out of the occupation in which he 
was engaged at the time of the occurrence. 

Therefore, it is ordered by the Deputy Commissioner that 
the claim be and it is hereby rejected for the following 
reason: 
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1. That it was not proven by evidence adduced at the 
hearing before the Deputy Commissioner th^t the heat 
stroke from which the claimant died on the fifthl day of Au¬ 
gust, 1930, arose out of the employment. 

Given under my hand at Washington, D. C., ithis second 
dav of February, 1931. 

(Signed)" R. J. HO AGE; 

Deputy Commissioner, 
District of Columbia Compensation] District. 



Xow comes the Defendant Robert J. Iloage, Deputy Com¬ 
missioner, United States Employees ’ Compensation Com¬ 
mission, by his attorney, and moves this Honorable Court 
to dismiss the Bill of Complaint filed herein for the follow¬ 
ing reasons; to wit: 

1. That the Bill of Complaint filed herein does j not entitle 
the Plaintiff to any relief in law or equity] 

141 2. That the death of the deceased employee men¬ 

tioned in the Bill of Complaint did not arise out of 
and occur in the course of his employment as shown by the 
facts presented in the Bill of Complaint as a matter of law. 

3. That the findings and award of the Defendant Deputy 
Commissioner as shown in the compensation ord^r annexed 
to petitioner’s Bill of Complaint are in accordance with 
law. 

4. For such other good and sufficient reasons as may be 
shown. 

LEO A. ROVER, 

United States Attorney, Attorney for Defendant. 

W. ; 

; 

i 

Motion of Fidelity and Casualty Company for Leave to 

Intervene. 

Filed March 24, 1931. 

i 

# # # # • # * 

i 

Comes now the Fidelity and Casualty Company of New 
York through its attorneys and showing to the Court that 


I 

i 
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as the insurance carrier in the above entitled case it is a 
party in interest therein, moves the Court for leave to 
intervene. 

WALTER C. CLEPHANE. 

J. WILMER LATIMER. 

GILBERT L. HALL. 

No objection. 

JAMES J. SLATTERY, 

Atty. for Plaintiff. 

JOHN J. WILSON, 

Asst. U. S. Atty., D. C., Atty. for Dft. Iloage. 
142 Order Granting Motion for Leave to Intervene. 

Filed March 24,1931. 

• •••••• 

Upon consideration of the motion of the Fidelity and 
Casualty Company of New York for leave to intervene 
herein and it appearing that the said Company is a party 
in interest it is, by the Court, this 24" day of March, 1931, 

Ordered that the said Fidelity and Casualty Company of 
New York be and it hereby is permitted to intervene herein 
as a party defendant. 

JESSE C. ADKINS, 

Justice. 

Motion of Fidelity and Casualty Company to Dismiss Bill. 

Filed April 2, 1931. 

• •••••• 

Now comes the Defendant, The Fidelity and Casualty 
Company of New York, by its attorneys, and moves this 
Honorable Court to dismiss the Bill of Complaint filed 
herein for the following reasons; to wit: 

1. That the Bill of Complaint filed herein does not en¬ 
title the Plaintiff to any relief in law or equity. 

2. That the death of the deceased employee mentioned in 
the Bill of Complaint did not arise out of and occur in the 
course of his employment as shown by the facts presented 
in the Bill of Complaint as a matter of law. 

3. That the findings and award of the Defendant Deputy 
Commissioner as shown in the compensation order an- 
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nexed to petitioner’s Bill of Complaint are in accordance 
with law. 

143 4. For such other good and sufficient treasons as 

may be shown. 

WALTER C. CLEPHANE,! 

J. WILMER LATIMER, 

GILBERT L. HALL, 

Attorneys for Defendant, 

The Fidelity and Casualty Company of New York. 

i 

Notice to James J. Slattery, Attorney for Plaintiff: 


Take notice that the above motion will be for hearing 
before the Judge to whom it may be assigned on Friday, 


April 17, 1931, at 10:00 A. M. or as soon the 
counsel can be heard. 


reafter as 


WALTER C. CLEPHANE. 
J. WILMER LATIMER. 
GILBERT L. HALljj. 

i 


Copy received this 31st dav of March, 1931. 
JAMES J. SLATTERY. 


Memorandum of Court. 
Filed May 4, 1931. 


The uncontradicted evidence in the case shows that the 
decedent was working on the north side of a street where 
there was little or no shade, and engaged in shoveling dirt 
and gravel, the temperature as shown by the reports of the 
Weather Bureau being 91° in the shade, and that while so 
engaged he suffered a sun stroke from which he died. 

In my opinion this death arose 4 4 out of and in tihe course 
of employment”. It is true that the excessive heat was a 
condition to which everyone working in the sun j was sub¬ 
jected, but it was not one to which those who were working 
in the shade were subjected, nor one to which the general 
public was subjected, especially in view of thej arduous 
nature of the work in which the decedent was en¬ 
gaged. j 

144 “Although the risk may be common to all who are 
exposed to the sun’s rays on a hot day, the 1 question 

i 

i 

i 


i 
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is whether the employment exposes the employee to the 
risk”. Hughes v. Trustees &c., 245 N. Y. 201. So in Katz 
v. Kadans & Co., 232 N. Y. 420, the Court said: “But the 
fact that the risk is one to which everv one on the street is 
exposed, does not itself defeat compensation. Numbers of 
the public may face the same risk every day. The question 
is whether the employment exposed the workman to the 
risks bv sending him on to the street, common though such 
risks were to all on the street.” And it might be added 
that Judge Cordozo concurred in this opinion. 

The motion to dismiss the bill will be overruled. 

BAILEY, J. 

Decree. 

Filed July 10, 1931. 

• ••*••* 

This cause coming before the Court on the Bill and 
Motion to Dismiss said Bill, tiled by the defendants, 
Robert J. Hoage and Fidelity and Casualty Company of 
New York, a corporation, and the said motion having been 
submitted to the Court upon briefs for the respective 
parties, and duly considered, it is by the Court, this 10th 
day of July, 1931, 

Adjudged and ordered that said motion to dismiss be, 
and the same hereby is overruled; and the defendants 
herein having in open court elected to stand on their said 
motion and not to plead over, it is, by the Court, this 10th 
day of July, 1931, 

Ordered, adjudged and decreed, that the said Compensa¬ 
tion Order in form of rejection of claim, of date the 2nd 
day of February, 1931, be and the same is hereby set 
145 aside for error of law according to memorandum 
opinion heretofore filed herein. 

It is further ordered that the prayer of the plaintiff’s 
bill to require the defendant, Robert J. Hoage, to award 
compensation to the plaintiff within the Act pursuant to 
the testimony in the cause, be and the same is hereby 
denied as not within the power of this Court under the 
Statute. 

JENNINGS BAILEY, 

Justice. 
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From the foregoing and annexed decree, at the time of 
the signing thereof by the Court, the defendants, The 
Fidelity and Casualty Company of New York, a corpo¬ 
ration, and Robert J. Hoage, Deputy Commissioner, note 
an appeal to the Court of Appeals, in open court, and the 
penalty of the undertaking on appeal to be furnished by 
the defendant The Fidelity and Casualty Company of New 
York, a corporation, for costs on appeal is fixed at one 
hundred dollars. 

JENNINGS BAILiEY, 

I Justice. 

i 


From the foregoing and annexed decree, at tjie time of 
the signing thereof by the Court, the plaintiff, Emma 
Burris, noted an appeal to the Court of Appeals, in open 
court, to that part of said decree denying her pjrayer that 
the Court enter an order requiring the Deputy Commis¬ 
sioner to enter a Compensation Order making ail award to 
her within the provisions of the Act and the testimony in 
this cause and the penalty of the undertaking onj appeal to 
be furnished by the plaintiff Emma Burris, is hereby fixed 
bv the Court in the sum of One hundred dollars, i 

JENNINGS BAILEY, 

Justice. 

I 

146 Affidavit of James J. Slattery, Services Rendered. 

Filed July 10,1931. j 


• # * * • * j * 

District of Columbia, ss: 

i 

James J. Slattery, being first duly sworn, on oath, de¬ 
poses and says, that he rendered the following services in 
this case to date: That he attended three hearings before 
the Deputy Commissioner as shown by the record in this 
case; that the plaintiff was without funds with j which to 
employ an investigator and this affiant went to the neigh¬ 
borhood where the accident occurred (Sherman Avenue and 
Harvard Street, Northwest, District of Columbia <) and in¬ 
terviewed about fifteen different persons and as aj result of 
said interviews procured the witnesses who testified at the 
hearings, excepting the doctors and one Mr. Gaffney, no 

6—5512a I 
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record was kept of the time used in this work; that he went 
to the office of the Union Paving Company to obtain the 
names and addresses of employees who were in same gang 
with deceased; worked in Law Library to obtain authorities 
and submitted a written brief on letter size paper consist¬ 
ing of 21 pages to Deputy Commissioner, number of hours 
used in this work not kept; prepared bill of complaint filed 
in this court; submitted in this court a brief of the authori¬ 
ties in opposition to motion to dismiss; worked in law 
library about 4 hours looking up authorities upon pro¬ 
cedure in this class of case. Consulted with attorneys in 
this case as to the form of decree; a great amount of 
time was spent in my office in the preparation of the briefs 
and other work in this case but no accurate record of same 
has been kept. 

! JAMES J. SLATTERY, 

Affiant. 

147 Subscribed and sworn to before me this 10" day of 
July, 1931. 

FRANK E. CUNNINGHAM, 

Clerk, 

Bv ANDREW A. HORNER, 

Asst. Clerk. 

Memorandum. 

July 29, 1931.—Bond ($100) on appeal—Fidelity and 
Casualty Co. of New York and American Surety Co., N. Y. 
(surety)—filed. 

Affidavit in Forma Pauperis. 

Filed July 30, 1931. 

District of Columbia, ss : 

Emma Burris, being first duly sworn, on oath, deposes 
and says, that she is without means to pay the costs of the 
appeal noted by her in this case; that her appeal consists 
of noting an appeal to that part of the decree entered in this 
case on July 10th, 1931, denying her prayer that this court 
enter an order requiring the Deputy Commissioner to enter 
a Compensation Order making an award to her within the 


S3 


i 
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provisions of the Act and the testimony in this cause; that 
she believes she is entitled to this relief and that! her appeal 
is well founded; that because of her lack of means to make 
the pre-payment of costs she prays that she nlay be per¬ 
mitted to proceed in forma-pauperis. 

EMMA (her X mark) BURRIS. 

S. B. MAYNARD, I 

As to signature of E. B. by mark. 

i 

i 

Subscribed and sworn to before me this 30 d&y of July, 
1931. ! 


SYLVIA B. MAYNARD, j [seal.] 
Notary Public, D. C. 


My commission expires March 16,1934. 
Allowed. 

JAMES M. PROCTOR, 

Justice . 

Julv 30, 1931. 

148 Appellant's Designation of Record. 




Filed August 11, 1931. 

• * • *• 



Comes now the defendant The Fidelity andj Casualty 
Company of New York, appellant in the abovie entitled 
cause, and designates the parts of the record wjiich it de¬ 
sires to have included in the transcript, said part- of the 
record being considered sufficient for a determination of the 
questions raised on appeal: j 

1. Bill of Complaint; ! 

2. Portions of Exhibit A to the bill of coniplaint as 
follows: 

Testimony of Francis J. Kelly beginning on page 7 of 
proceedings of January 13, 1931; 

Testimony of Morty Gaffney beginning on page 18; 

Testimonv of Theodora Whittengton beginning on page 
32; and 

Testimony of Dr. Ferdinand A. Miles beginning on 
page 52; 

3. Exhibit B to the bill of complaint; 
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4. Motion of The Fidelity & Casualty Company of New 
York for leave to intervene; 

5. Order granting motion of The Fidelity & Casualty 
Company of New York for leave to intervene; 

6. Motion of The Fidelity & Casualty Company of New 
YorL to dismiss the bill of complaint; 

7. Memorandum opinion of the Court; 

8. Decree. 

9. This designation of record. 

WALTER C. CLEFHANE, 

J. WILMER LATIMER, 
GILBERT L. HALL, 
Attorneys for Defendant, 

The Fidelity & Casualty Company of New York, 

Service of copy of the foregoing designation of record 
acknowledged this 11th dav of August, 1931. 

* JAMES J. SLATTERY, 

Attorney for Plaintiff . 

149 Designation of Record by Appellee. 

Filed August 11, 1931. 

• #•••*• 

Now comes the plaintiff, Emma Burris, appellee in the 
above entitled cause, and designates parts of the record to 
be included in the transcript in addition to those designated 
by the appellant, The Fidelity and Casualty Company of 
New York, such additional parts being deemed necessary 
and material for a determination of the questions raised on 
appeal, namely: 

1. In addition to the portions of Exhibit “A” of the bill 
of complaint designated by the appellant the appellee desig¬ 
nates all of the balance of said Exhibit “A” of the bill of 
complaint. 

2. Affidavit of Plaintiff, Emma Burris, to appeal in forma 
pauperis. Allowed by Mr. Justice Proctor. 

3. Affidavit of James J. Slattery, services rendered. 

4. This designation. 

JAMES J. SLATTERY, 
Attorney for Plaintiff, Emma Burris. 


I 


OF NEW YORK ET AL. VS. EMMA BURRIS. 


8*5 


Service of copy of the foregoing designation of record 
acknowledged. 

By GILBERT L. HALL] 

Attorney for Defendant 
The Fidelity <£ Casualty Co\ of N. Y. 
By JOHN J. WILSON, j 
Ass’t United States Attorney, 

for Defendant B. J. Hoage. 
Dated August 11,1931. i 

i 

Assignment of Errors — Cross-appeal \ 

Filed August 11, 1931. 


The Court erred: I 

I 

1. In denying the prayer of the plaintiff's bill! to require 
the defendant, Robert J. Hoage, Deputy Commijssioner, to 
award compensation to the plaintiff within the Act, 
150 pursuant to the testimony in the cause. 

2. In other respects apparent of record.! 

JAMES J. SLATTERY, 
Attorney for Plaintiff, Emmet Burris. 

Service of copy of the foregoing Assignment lof Errors 
acknowledged this 11th dav of August, 1931. 

GILBERT L. HALL, 

Attorney for Defendant 


The Fidelity & Casualty Co. 


of N. Y. 
of Errors 


Service of copy of the foregoing Assignment 
acknowledged this 11 day of August, 1931. 

JOHN J. WILSON, 

Ass’t United States Attorney, 
for the Defendant B. ,J. Hoage, Deputy Commissioner. 

Designation of Becord by Cross-appellant. 

j 

Filed August 11, 1931. 


Now comes the plaintiff, Emma Burris, cross lappellant 
in the above entitled cause and designates the pafts of the 
record which she desires to have included in the transcript, 







86 


THE FIDELITY AND CASUALTY COMPANY 


said parts being considered necessary to the determination 
of the questions raised on her cross appeal: 

1. Bill of Complaint and Exhibits thereto marked Ex¬ 
hibit “A” and Exhibit “B” being respectively “A,” the 
transcript of the Testimony at the hearings before the 
Deputy Commissioner on December 15th, 1930, December 
18th, i930, and January 13th, 1931; and “B”, a copy of 
the Compensation Order in form of Rejection of Claim. 

2. Motion of defendant R. J. Hoage, Deputy Commis¬ 

sioner, to dismiss bill. 

151 3. Motion of defendant Fidelity & Casualty Com- 
pany of New York, to intervene. 

4. Order granting Fidelity & Casualty Company of New 
York, leave to intervene. 

5. Motion of Fidelity & Casualty Company of New York, 
to dismiss bill of complaint. 

6. Memorandum Opinion of Mr. Justice Bailey. 

7. Decree. 

8. Affidavit of Plaintiff, Emma Burris, to appeal in forma 
pauperis. Allowed by Mr. Justice Proctor. 

9. Affidavit of James J. Slattery, services rendered. 

10. Assignment of errors. 

11. This Designation. 

I JAMES J. SLATTERY, 

Attorney for Plaintiff, Emma Burris. 

Service of copy of the foregoing designation of record 
acknowledged this 11th dav of August, 1931. 

‘GILBERT L. HALL, 

Attorney for Defendant 
Fidelity & Casualty Company of Neiv York. 

Service of copy of the foregoing designation of record 
acknowledged this 11th dav of August, 1931. 

JOHN J. WILSON, 

United States Attorney for the District of Co¬ 
lumbia, for Defendant, Robert J. Hoage, Deputy 
Commissioner. 

152 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss : 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
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numbered from 1 to 151, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of coun¬ 
sel, herein filed, copies of which are made part of this trans¬ 
cript, in cause No. 52529, in Equity, wherein Emma Burris 
is Plaintiff and Robert J. Hoage, Deputy Commissioner 
United States Employees’ Compensation Commission, is 
Defendant, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 5th day of October, 1931. 

[Seal Supreme Court of the District of Columbia.] 
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FRANK E. CUNNINGH 


1AM, 


In the Court of Appeals of the District of! 

i 

No. 5512. j 

i 

The Fidelity & Casualty Company of New I 


Clerk. 

Columbia. 

York 


vs. 

Emma Burris. 

No. 5513. 
Emma Burris 


vs. ’ 

Robert J. Hoage et al. 

Designation of Record for Printing, j 

In printing the record in the above entitled case the Clerk 
will omit the following : 

1. Pages 6 to 71, inclusive 

2. First two lines, Page 72 

3. Pages 112 to 116, inclusive 

4. Last thirteen lines, Page 125 

5. Pages 126 to 138, inclusive 

the same being deemed immaterial to the hearing of the 
case on its merits. 

WALTER C. CLEPHANE, 

J. WILMER LATIMER; 
GILBERT L. HALL, j 

Attorneys for Fidelity & Casualty Co. of New York. 
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THE FIDELITY AND CASUALTY COMPANY 


Copy received this 9th day of October, 1931. 

I do not consent to the omissions above designated, but 
acknowledge merelv the receipt of this paper. 

! JAMES J. SLATTERY, 

Atty. for Emma Burris. 

[Endorsed:] j Nos. 5512 and 5513. The Fidelity & Casu¬ 
alty Company of New York v. Emma Burris. Emma Bur¬ 
ris v. Robert J. Hoage et al. Fidelity & Casualty Co.'s 
Designation for Printing. Court of Appeals, District of Co¬ 
lumbia. Filed Oct. 12, 1931. Henry W. Hodges, Clerk. 

154 In the Court of Appeals of the District of Columbia. 

No. 5512. 

The Fidelity & Casualty Company of New York, 

a Corporation, 


vs. 

Emma Burris. 

No. 5513. 

Emma Burris 
vs. 

Robert J. Hoage et al. 

Counter Designation of Record for Printing on Behalf of 

Emma Burris. 

In printing the record in the above entitled case the clerk 
will print the whole of said record, excepting and omitting 
only the following: 

1. Pages One hundred twelve (112) to One hundred six¬ 
teen (lid), inclusive. 

2. Last thirteen (13) lines, Page One hundred twenty-five 
(125). 

3. Pages One hundred twenty-six (126) to One hundred 
thirty-five (135) inclusive. 

Emma Burris bv her attorney James J. Slatterv, con- 
siders the parts of the record, requested by her to be printed, 
as being material to the hearing of the case on its merits and 
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the parts requested to be omitted as being immaterial to 
said hearing. 

JAMES J. SLATTEjRY, 
Attorney for Emma Burris . 

j 

Copy received this 15th day of October, 1931. 

WALTER C. CLEPHANE, 

J. WILMER LATIMER, 
GILBERT L. HALL, I 

Attorneys for Fidelity & Casualty Company of New York. 

[Endorsed:] No. 5512. The Fidelity & Casualty Com¬ 
pany of New York vs. Emma Burris; and No. 5513. Emma 
Burris vs. Robert J. Hoage et al. Counter Designation of 
Record for Printing on behalf of Emma Burris. | James J. 
Slattery, Attorney for Emma Burris, 610 Insurance Bldg. 
Tel.: Metropolitan 3853. Court of Appeals, District of Co¬ 
lumbia. Filed Oct. 15,1931. Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5512. The Fidelity and Casualty Company of New 
York, Intervener, and Robert J. Hoage, Deputy! Commis¬ 
sioner United States Employees’ Compensation! Commis¬ 
sion, appellants, vs. Emma Burris; and No. 5513. Emma 
Burris, appellant, vs. Robert J. Hoage, Deputy j Commis¬ 
sioner United States Employees’ Compensation j Commis¬ 
sion. Court of Appeals, District of Columbia. Filed Oct. 
6, 1931. Henry W. Hodges, Clerk. 
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Court of Appeals, Bfetrict of Columbian 


October Term, 1931. 


No. 5512. 


The Fidelity and Casualty Company of New York, 
Intervener , and Robert J. Hoage, Deputy Com¬ 
missioner, United States Employees* Compensa¬ 
tion Commission, Appellants, 

vs, 

Emma Burris. 


BRIEF FOR INTERVENER. 


Walter C. Clephane, 

J. Wilmer Latimer, 
Gilbert L. Hall, 

Attorneys for Appellant The Fidelity 
and Casualty Company of New York, 


Press or Btbon S. Adams, Washington, D. 0. 






Court of gppeate, district of Columfita 

I 

October Term, 1931. I 


No. 5512. 


The Fidelity and Casualty Company of New Yqrk, 
Intervener, and Robert J. Hoage, Deputy Com¬ 
missioner, United States Employees’ Compensa¬ 
tion Commission, Appellants , 


vs. 

Emma Burris. 


BRIEF FOR INTERVENER. 


| 

i 

Statement of Case. 

i 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia dated July 10, 1^31, 
overruling appellants’ motion to dismiss a bill filed 
by appellee for an injunction to set aside a compen¬ 
sation order and ordering that the said compensation 
order be set aside. 

The attention of the court is invited to the unneces¬ 
sary length of the record, due to appellee’s insistence 
upon the inclusion therein of the entire testimony 
taken before the Deputy Commissioner, a large pbr- 
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tion of which appellant in its Designation of Record 
for Printing (R. 87) requested the Clerk to omit as 
being immaterial to hearing the case on its merits. 

Statement of Facts. 

Appellee is the widow of one Allen F. Burris, who 
was on August 5, 1930, while in the employ of the 
Union Paving Company, overcome by heat. Appel¬ 
lant, intervener, is the Insurance Carrier for the said 
Union Paving Company. 

On August 5, 1930, decedent, though not accus¬ 
tomed to physical labor, applied to the Union Paving 
Company for employment, and was employed and put 
to work with other laborers in the open air on Har¬ 
vard Street, Northwest, between Georgia and Sher¬ 
man Avenues, in the. District of Columbia (R. 52). 
The Union Paving Company was engaged in taking 
up the old curbing and gutter in Harvard Street and 
placing new curbing and gutter (R. 48). Decedent 
was engaged in loading fragments of old paving on a 
truck and was working with a shovel (R. 53). August 
5, 1930, was a very hot day (R. 48, 64, 69, 70), the 
temperature at eight o’clock in the morning being 
seventy-nine degrees Fahrenheit and at eleven o’clock 
ninety-two degrees (R. 2nd insert between pp. 74 and 
75), but the heat was no greater where this work 
was being done than elsewhere in the District of 
Columbia (R. 57, 58, 67, 70). There were shade trees 
along Harvard Street, but there is some dispute as to 
whether there was any shade at the point where 
decedent was working (R. 49, 50, 54, 55, 65, 69). 
About eleyon o’clock decedent started toward a water 
barrel and on his way collapsed (R. 61, 65). He was 
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taken to the hospital and died there that evening from 
heat prostration or sun stroke (R. 29, 30). 

Appellee tiled with the Compensation Commission 
an application for compensation for herself as! de¬ 
cedent's widow (R. 72-73), and a hearing was I had 
before the Deputy Commissioner for the District of 
Columbia of the United States Compensation Com¬ 
mission who, under date of February 2, 1931,1 re¬ 
jected the application upon the ground that it ,was 
not proven that the heat stroke from which the! de- 

i 

cedent died arose out of the employment. In | the 
findings of fact accompanying the said rejectionj the 
Deputy Commissioner found, among other things, 
“that the general public was subjected to the same 
heat that the employee herein was subjected to at! the 
time of the collapse; that at the time of the occurrence 
of the heat stroke, the employee was not exposed to 
a hazard beyond that to which the general public was 
subjected; that the cause of the injury resulting in 
death to the employee was the general heat to w^ich 
all the general public was subjected, and there >vas 
not shown to be any special hazard due to increased 
heat as a result of the occupation in which he was 

i 

engaged at the time of the occurrence of such hjeat 
stroke; that the heat stroke resulting in the death of 
the employee did not arise out of the occupation! in 
which he was engaged at the time of the occurrence’ ’ 
(R. 75-77). 

Thereafter appellee filed in the Supreme Court! of 
the District of Columbia a bill naming the Deputy 
Commissioner as party defendant and prayed an 
injunction to require the Deputy Commissioner to bet 
aside his said finding and to proceed to award com¬ 
pensation to appellee (R. 2-72). 
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Appellant sought and obtained leave from the Court 
to intervene as a party defendant (R. 77-78), and 
thereafter filed its motion to dismiss the bill on the 
grounds: 


“1. That the Bill of Complaint filed herein does 
not entitle the plaintiff to any relief in law or in 
equity; 

44 2. That the death of the deceased employee 
mentioned in the Bill of Complaint did not arise 
out of and occur in the course of his employment 
as shown by the facts presented in the Bill of 
Complaint as a matter of law. 

“3. That the findings and award of the defen¬ 
dant Deputy Commissioner as shown in the com¬ 
pensation order annexed to petitioner's Bill of 
Complaint are in accordance with law.’’ 


A similar motion had been previously filed on be¬ 
half of the Deputy Commissioner (R. 78-79). 

The said motion was submitted to Mr. Justice 
Bailey on memoranda and the Justice filed an opinion 
as follows: 


“The uncontradicted evidence in the case shows 
that the decedent was working on the north side 
of a street where there was little or no shade, and 
engaged in shoveling dirt and gravel, the tem¬ 
perature as shown by the reports of the Weather 
Bureau being 91 degrees in the shade, and that 
while so engaged, he suffered a sunstroke from 
which he died. 

44 In my opinion this death arose ‘out of and 
in the course of employment.’ It is true that the 
excessive heat was a condition to which evervone 
working in the sun was subjected, but it was not 
one to which those who were working in the shade 
were subjected, nor one to which the general 


5 
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public was subjected, expecially in view of| the 
arduous nature of the work in which the decedent 
was engaged. 

“Although the risk may be common to all lwho 
are exposed to the sun’s rays on a hot dayj the 
question is whether ‘the employment exposes the 
employee to the risk.' Hughes v. Trustees! &c., 
245 X. Y. 201. So in Katz v. Kadans & Co.,; 232 
X. Y. 420, the Court said: ‘But the fact that! the 
risk is one to which every one on the street is 
exposed, does not itself defeat compensation. 
Xumbers of the public may face the same risk 
every day. The question is whether the employ¬ 
ment exposed the workman to the risks by send¬ 
ing him on to the street, common though such 
risks were to all on the street.’ And it might be 
added that Judge Cordozo concurred in this opin¬ 
ion. 

“The motion to dismiss the bill will be over¬ 
ruled.” (R. 79-80) j 

i 

Thereafter and on July 10, 1931, Justice Bailey 
signed a decree overruling appellants’ said motion 
and setting aside the Compensation Order filed by| the 
Deputy Commissioner “for error of law according to 
memorandum opinion heretofore filed herein.” (R. 180) 

From that decree this appeal is taken. 

i 

j 

The Questions to be Determined. j 

There are but two questions to be determined! by 
this court, namely: (1) was the lower court at liberty 
to disregard the finding of fact of the Deputy Com¬ 
missioner and find that the excessive heat was ndt a 
condition “to which the general public was sub¬ 
jected,” and, (2), does an employee who suffers a 
heat stroke while at work in the open and without 
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exposure to heat different from or greater than that 
to which the general public is subjected, and which 
is not increased as a result of his occupation, sus¬ 
tain an injury which arises out of his employment. 

ARGUMENT. 

Facts Found by Deputy Commissioner. 

The Deputy Commissioner found facts as follows: 

a. 44 That the general public was subjected to the 
same heat that the employee heroin was subjected to 
at the time of the collapse.” 

b. 44 That at the time of the occurrence of the heat 
stroke, the employee was not exposed to a hazard be¬ 
yond that to which the general public was subjected.” 

c. 44 That tlie cause of the injury resulting in death 
to the employee was the general heat to which all 
the general public was subjected and there was not 
shown to be any special hazard due to increased heat 
as a result of the occupation in which he was engaged 
at the time of the occurrence of such heat stroke.” 

d. 44 That the heat stroke resulting in the death of 
the employee did not arise out of the occupation in 
which he was engaged at the time of the occurrence.” 

Findings of Deputy Commissioner Binding on Court. 

By these findings of fact, if there is any evidence 
tending to support them, both the lower court and 
this court are bound, under tlie decision of this court 
in Xew Amsterdam Casualty Co. v. Hoage, 59 W. L. 
K. 91, decided January 6, 1931. Hoage v. Murch 
Bros., 59 W. L. R. 552, decided June 1, 1931. 
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The findings of the Deputy Commissioner (were 
based on the following testimony: 

Francis J. Kelley, time-keeper for the employer, 
called by claimant, testified on direct examination that 
the day was pretty hot (R. 48). On cross-examination 
he said that Harvard Street between Sherman! and 
Georgia Avenues had an unusual amount of trees, an 
amount which made it quite costly to do the jvork, 
that the men working there would be in the shade 
about eighty-five per cent of the time (R. 49). 

Morty Gaffney, a fellow laborer, called by clairfiant, 
testified on direct examination that there was shade 

i 

on Harvard Street, that there were large shade trees 
there (R. 54), that they were scattered, not manly on 
the north side, and again that the trees were about 
twenty-five feet apart, and still again, that on j that 
side of the street, where deceased was working! the 
trees were fifty or seventy-five feet apart (R. 155), 
that the heat was pretty hot, it was hot for every¬ 
body, it was hot with the foreman who was standing 

I 

in the shade (R. 56). On cross-examination he jsaid 
it was hot when he was eating his lunch in the shade, 
hot for the foreman, hot for everyone (R. 57, 58). 

Theodora Whittengton, called by claimant, testified 
on direct examination that the dav was extremely 1 hot, 

- i 

that there were trees on the side of the street wjhere 
the men were working but she would not call them 
shade trees, they were small trees (R. 64). On cfoss- 
examination she said it was hot out in the street land 
hot where she was, though not as hot as out inj the 
sun because she was in the house with a window open 
but that it was not any hotter than when she came 
from her home on Hobart Street to the Harvard 
Street house from which she witnessed deceased at 


i 


I 
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work, and that it was just as hot going through the 
allev as in the street. 

mi 

Dr. Ferdinand A. Miles, a druggist, whose place of 
business was at the corner of Sherman Avenue and 
Harvard Street, a witness called by the claimant, 
testified that it was a very warm day, exceedingly 
warm, that there were shade trees on the north side 
of Harvard Street but none where deceased was work¬ 
ing (R. 69). On cross-examination he testified that 
it was hoti all over the District of Columbia on that 
day, hot on people walking in the streets, along the 
side walks, on people going through the streets on 
business (R. 70). 


The Monthly Meterorological Summary of the 
Weather Bureau was received in evidence showing 
that on August 5, 1930, the official temperatures in the 
District of Columbia were as follows: At 8 A. M., 
79; at 9 A. M., 84; at 10 A. M., S7; at 11 A. M., 92. 
(R. 2nd insert between pages 74 and 75.) 

There is no evidence in the record that this street 
was paved with concrete, or asphalt, or any substance 
which would increase the heat of the sun’s ravs bv 

* V 

reflection. 

It is apparent that there was evidence tending to 
support the findings of the Deputy Commissioner and 
that, therefore, these findings should have been ac¬ 
cepted by the court. 


Findings of Lower Court. 

Nevertheless the lower court, disregarding the find¬ 
ings of fact as made by the Deputy Commissioner, 
found that the excessive heat was not a condition to 
which the general public was subjected. 
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The lower court further found that “the question 
is whether the employment exposes the employee to 
the risk,” “although the risk may be common tlo all 

who are exposed to the sun’s rays on a hot day.;” 

I 

i 

Basis for Finding of Lower Court. 

As authority for its finding last above referred to, 
the court below relied upon the case of Hughes v. 
Trustees, etc., 245 X. Y. 201. It is true that in jthat 
case the court uses the language quoted by the lqwer 
court herein. In the printed report of that caste no 
facts whatever are given. An examination of 1 the 
record in that case, however, discloses that this I was 
an appeal from the X. Y. Industrial Board which had 
found: “2. At approximately two P.M. on June; 20, 
1923, Felix Hughes was working for his employed in 
his employer’s cemetery and while engaged in j the 
regular course of his employment, he was subjected 
to an unusually high temperature which was aggra¬ 
vated and exacerbated by reason of the sun reject¬ 
ing its heat rays from the tombstones, mausoleums, 
headstones and other cemetery ornaments and par¬ 
ticularly because his duties compelled him to stand 

i 

constantly for the purpose of directing subordinates, 
he received an accidental injury consisting of heat 
prostration which immediately disabled him”; j so 
that the rule of the Hughes case was announced ih a 
case in which a finding of unusual exposure, by which 
the court was bound, had been made. The lo'sjcer 
court also relied on the case of Katz v. A. Kad&ns 
& Co., 232 X. Y. 420, 134 X. E. 330. This case has 
nothing whatever to do with heat stroke but is a chse 
in which a chauffeur driving his employer’s car on a 


i 
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matter of his employer’s business, was stabbed by 
an insane man, and the question was whether that 
was “a street risk.” 

The Usual Test. 

Consideration of the cases which deal with the 
question as to whether heat prostration occurring dur¬ 
ing the time of a man’s employment arises “out of” 
the employment shows that the test usually applied 
is whether or not the particular employment subjects 
the employee to a greater degree of heat than that 
to which the public generally is subjected. For ex¬ 
ample : 

In the case of Tank vs. City of Milwaukee, 'Wis¬ 
consin, Workmen Comp. Rep. 80 (1914), the de¬ 
cedent employee, a man of 63, had been shoveling 
stone from a car on a day which was hot and humid, 
and suffered from heat prostration. The application 
for compensation was dismissed, the Industrial Board 
saying: 


“There was nothing about Tank’s employment 
that distinguished his work from the ordinarv 
out of door work as far as liability to injury from 
being overcome by heat was concerned, there be¬ 
ing nothing about his employment which created 
an exceptional hazard in this respect * * 

In the case of Lewis vs. Industrial Commission 
('Wisconsin), 190 X. W. 101, decided in 1922, decedent 
had been employed in a coal yard as a laborer in very 
hot weather during the early part of July. It was 
hot in the vard and hot throughout the citv. After 
lunch the men who had during the morning cleaned 
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out one car and done odd jobs around the yard were 
engaged in tying down a rig. In the course of this 
work deceased was overcome by the heat. The Com¬ 
pensation Commission found that the deceased did no 
meet death from the hazard of his employment bpt as 
a result of a hazard general to the community,, and 

the Wisconsin court in sustaining that finding held: 

i 

“If exposure of deceased to hazard from! sun 
stroke at the time and place of injury was! not 
different substantially from that of ordihary 
out door work, no award of compensationi can 
be made. j 

“Compensation could be awarded only upon 

an injury which was one resulting from a hazard 

pertaining to and inseparably connected with the 

industry or substantially increased thereby.” ! 

«/ «/ * 

The case of Slacum et al. vs. Jolley, 138 Atl. £44, 
decided by the Court of Appeals of Maryland in 1927, 
was a case in which the employee was engaged ks a 
bus driver operating a 36 horsepower Studebaker 
automobile. During the day he complained of ithe 
heat. He returned to his home at five o’clock, ti|red 
and worn, complained of being warm, declined to leat 
anything, drank two or three glasses of iced tea ^ind 
several glasses of ice water; went back to his work, 
returned home about 9:30; complained then of skill 
feeling badly; drank some more iced tea, and went 
to bed. At two o’clock A.M. be complained of pajins 
in his stomach; and a physician was called to treat 
him. He was removed to a hospital where some days 
later he died. The Court said: 

i 

“The controlling question of fact in the case 
was whether Jolley was overcome by the heat ,as 


i 

i 

j 

i 

i 

i 
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a result of driving his employer’s bus. * * * To 
entitle! the claimant to compensation, it was es¬ 
sential that there be at least some evidence that 
her husband died of heat stroke or heat pros¬ 
tration, and that such injury was occasioned by 
some unusual or extraordinary condition in his 
employment, not naturally and ordinarily incident 
thereto.” 

In the case of Robson Eckford & Co. Ltd. vs. 
Blakey, (1912) S. C. 334, (1912) IV. C. Rep. 86, a 
plumber who was in poor health was engaged during 
the hot weather in laying pipes on a roadway. He 
died from heat apoplexy brought on in part by the 
excessive heat acting upon his impaired vitality and 
in part by the stooping position necessary in his 
work. It was held that his employment had exposed 
him to no peculiar danger, and compensation was, 
therefore, not payable. 

And in Rodger vs. Paisley School Board, 5 B. W. 

C. C. 547 (1912) a school janitor was sent on an 

errand on a verv hot dav and fainted in the street 

• » 

from the heat and fell backward striking his head on 
the pavement, subsequently dying from the injury. 
It was held that the accident did not arise out of em¬ 
ployment since “all persons whether employed or not, 

who were on the streets at that time of dav were 

•> 

equally exposed.” 

That this test of unusual exposure is employed gen¬ 
erally is amply apparent from an examination of the 
following cases, cited by appellee below, and in which 
awards of compensation in heat stroke cases were 
affirmed. 

In the case of Rau vs. District Court of Ramsey 
County, 164 N. W. 916, it appears that the employee 
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was working in the open upon a sandy street ! upon 
which it had rained the night before. In deciding that 
the injury arose out of employment the court Called 
attention to the intense heat of the sun which was 
associated with the humidity of the atmosphere 
nating from the wet sand . 

In the case of Walsh vs. River Spinning Co. 

Atl. 1025, the employee was a fireman employed in 
the boiler rooms of the company, the court said; 


emar 
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“The temperature out of doors that dayj was 
warm; that in said boiler room three boilers were 
being operated; that the temperature of the room 
was very hot; that the other fireman employed 
with the said John Walsh was obliged to leave 
his work that dav because of the great heit in 
that room that day.” 

\ 


And further on: 


“The unusual and excessive heat in the boiler 
room, producing the sudden inability of the physical 
system of John Walsh to longer resist its ! de¬ 
bilitating effects, constitute a chain of circum¬ 
stances which mav fairlv be regarded as aniun- 
looked for mishap not designed and undoubtedly 
unexpected. * ’ 


In the case of Ahern vs. Spier, 105 Atl. 340 (Cohn.) 
the court says: j 

i 

“But the exposure in his employment was far 
greater than the exposure of the community, and 
the risk to Ahern from heat and the effects! of 
the sun were substantially greater than that! of 
the community.” 


In the City of Joliet vs. Industrial Commission, 291 
Ill. 555, 12G N. E. 618, the evidence showed that the 
decedent was employed in an engine room in which 


i 
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the temperature was 12 degrees higher than outside 
on a day when the thermometer registered over 100 
degrees as it had for several days previous. The 
Court says: 

“The man was overcome bv the heat. In his 
employment and because of it he was exposed to 
a degree of heat beyond the ordinary temperature 
of the day. ’ ’ 


It is believed that the cases above quoted and prac¬ 
tically all others which could be quoted establish 
the principle that the employee must be subjected to 
unusual heat arising out of the condition of employ¬ 
ment, which heat is greater than that to which the 

\'.f . . . 

community in general is subjected. 

There is no evidence in this case that Burris was 

subjected to any such heat. He was employed in the 

open on Harvard Street, Northwest, between Georgia 

Avenue and Sherman Avenue. There is no testimony 

in the case that the heat was anv greater there than 

at any other point in the District of Columbia or that 

air currents were cut off, or that any other condition 

«/ 

existed which increased the hazard; and the Deputy 
Commissioner expressly found that there was no in¬ 


creased hazard. 

In view of the foregoing it is apparent that the 
court below should, in affirmance of the Deputy Com¬ 
missioner’s findings, have granted appellant’s motion 
to dismiss the bill and that the decree appealed from 
should be reversed. 


Walter C. Clephaxe, 

J. Wilmer Latimer, 
Gilbert L. Hall, 

Attorneys for Appellant The Fidelity 
and Casualty Company of New York. 





